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Terminating Residential Leases 

I read with interest, and frankly 
some surprise, “The Need for Statu- 
tory Change to the Right to Ter- 
minate Residential Leases” in the 
January issue. 

The author has slipped into the 
trap of presuming that more govern- 
mental interference in the freedom of 
parties to contract will improve what 
she perceives is a problem — that 
landlords may not be compelled to re- 
new leases. In fact, no such problem 
exists and, thus, legislative action 
is unnecessary. The notion that a 


landlord may be forced by a legisla- 


tive device to renew a lease when 
not wishing to do so, irrespective 
of the landlord’s rationale, wrecks 
freedom of contract and chills the 
marketplace. 

The author’s solution will have 
the very effect she believes will be 
improved by her proposed solution, 
namely the absence of rental proper- 
ty. If a landlord is compelled to retain 
tenants, good or bad, he or she makes 


an economic decision about whether 
to let his or her property. And, con- 
trary to the author’s expectations, 
those apartments for let will likely 
become condominiums for sale. 

J. ATwoop Taytor III, Vero Beach 


Attorney Misconduct 

Florida Bar President Angones is 
to be commended for his explanation 
that the purpose of the public repri- 
mand is to rehabilitate the attorney 
in his March President’s Page. 

In addition to rehabilitation of 
the errant attorney, disciplinary 
procedures must also prevent at- 
torney misconduct. The present Bar 
system of response to client initiated 
complaints is too late in the curve 
to prevent harm to the public and 
protect the profession’s image. 

Asystem of periodic audits similar 
to those used by the securities indus- 
try would better prevent attorney 
abuse and also improve attorneys’ 
public image. 

WILLIAM SuMNER Scott, Miami 


OATH OF ADMISSION TO THE FLORIDA BAR 


“| do solemnly swear: 


of the State of Florida; 


or law; 


So help me God.” 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission 
to the Bar, which the lawyer is swom on admission to obey and for the willful 
violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear 
to me to be unjust, nor any defense except such as! believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or jury by any artifice or false statement of fact 


“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval: 
~~ “tl will abstain from all offensive personality and advance no fact prejudi- 
cial to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. 
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PRESIDENT’S PAGE 


by Francisco R. Angones 


s president, I always seem to 

be on the road or in the air 

traveling on behalf of The 

Florida Bar. But a confluence 
of two trips within two weeks last fall 
struck a historical chord I wanted to share 
with you. 

Traveling to Arkansas for a Southern 
Conference of Bar Presidents meeting 
last fall, I was mindful of the 50th anni- 
versary of the Little Rock Nine, when in 
1957 President Dwight Eisenhower sent 
1,000 U.S. Army paratroopers from the 
101st Airborne Division to Little Rock. It 
was the first time federal troops had been 
sent to restore order on American soil 
since the Civil War. And it was three years 
after Brown v. Board of Education, the 
landmark 1954 Supreme Court decision 
that public schools segregated according 
to race were “inherently unequal.” 

In his September 24, 1957, address to 
the nation, President Eisenhower said, 
“Mob rule cannot be allowed to over- 
ride the decisions of our courts.” And he 
stressed, “A foundation of our American 
way of life is our national respect for 
law.” 

Without further violence, the students 
enrolled in school and the rule of law, 
delivered from our nation’s highest court 
and enforced by our commander in chief, 
had been upheld. Finally, children, black 
and white, sat together in classrooms, 
peacefully learning anew that all are cre- 
ated equal under our Constitution, and 
that the judicial branch is a viable vehicle 
to right wrongs. 

A few days before my Arkansas trip, I 
visited Missouri, where my friend Charlie 
Harris, a Kansas City attorney, was hon- 
ored to become the first African-American 
president of The Missouri Bar. 

As I watched Mr. Harris take the oath 
of office in the same state where the Dred 
Scott case played out at trial, I was struck 
by how far we, as a nation, have come. 

I was reminded of a famous quote from 
French philosopher and historian Alexis 
de Tocqueville, who said: “The greatness 
of America lies not in being more enlight- 
ened than any other nation, but rather in 
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Repairing Faults 


her ability to repair her faults.” 

Because 150 years ago, the U.S. Su- 
preme Court had issued its painful 
decision in the case of Dred and Harriet 
Scott, slaves who sued for their freedom, 
after spending several years with their 
owner in free territories before returning 
to slave-holding Missouri. 

St. Louis jurors summoned the wisdom 
to decide that the Scotts and their two 
daughters should be set free. But victory 
was short-lived. Rejecting the “once free, 
always free doctrine,” a Missouri Supreme 
Court reversed the jurors’ verdict, and in 
1857 the U.S. Supreme Court ultimately 
ruled against the Scotts, saying people 
of African descent were not American 
citizens and, therefore, could not use the 
courts to sue. The ruling also said that 
because the U.S. Constitution guarantees 
property rights, and slaves were personal 
property, the federal government couldn't 
restrict slavery in U.S. territories — a deci- 
sion historians believe helped hasten the 
Civil War. 

When the Scotts finally gained their 
freedom in May 1857 —11 years after they 
filed suit — it was granted not from the 
courts but from a relative of Dred Scott’s 
original owner. 


In the following 150 years, so many of 
America’s faults waited to be repaired. 

Yet, hope lived on, because the endur- 
ing strength of our country is America’s 
ability to change. While other nations 
must rewrite new constitutions and re- 
invent another form of government, the 
greatness of the United States of America 
is that the mechanism for change is built 
into our basic form of government. Our 
court system has played a vital role in 
helping America repair her faults. 

Similarly, The Florida Bar has changed 
with the times, embracing diversity and 
learning from African-American lawyers 
who have transcended limits once placed 
on them by a racially divided society. 

Let us pause to honor the memory of 
Henry Latimer, a distinguished attorney 
and former circuit judge in Broward 
County, who would have served as the 
first African-American president of The 
Florida Bar during my term, had he not 
tragically been killed in a car accident in 
January 2005. 

Many other notable African-American 
attorneys have served as the conscience of 
the Bar, such as Miami’s H.T. Smith, who 
led the National Bar Association. 

Your Florida Bar Board of Governors 
now has five African-American members: 
Allison Bethel, from Ft. Lauderdale; 
Arnell Bryant-Willis, a nonlawyer public 
member from Tallahassee, selected from 
20 candidates after rigorous interviews; 
Juliet Roulhac, former president of the 
Young Lawyers Division from Miami; 
Eugene Pettis, also on the BOG Execu- 
tive Committee, from Ft. Lauderdale; and 
David Prather from W. Palm Beach. 

I like to close by quoting an anonymous 
African-American woman Dr. Martin 
Luther King was fond of quoting. “We 
ain’t what we oughta be. We ain’t what 
we wanna be. We ain’t what we gonna be. 
But, thank God, we ain’t what we was.” 
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THE NATIONAL FLOOD INSURANCE PROGRAM: 
A “FLOOD” OF CONTROVERSY 


by R. Jason Richards 


n recent years, the doctrine of preemption has taken 
on a life of its own, becoming one of the most widely 
used and controversial defenses in litigation.' Derived 
from the Supremacy Clause of the U.S. Constitution, 
preemption is the constitutional notion that federal law 
can supersede or “preempt” any inconsistent state law.’ In 
practice, preemption serves to disallow state court causes of 
action when the federal government regulates the product 
or service provided. For this reason, preemption is a favorite 
defense for industry defendants. By the same token, plain- 
tiffs seek to avoid a finding of preemption for the purpose 
of availing themselves of state court remedies — such as 
fraud, misrepresentation, and unfair and deceptive trade 
practices — that often provide for more robust recovery.* 

While preemption decisions involving ERISA,‘ federal 
banks,® and medical device litigation® have captured the 
news headlines in recent years, the devastation left behind 
by the hurricanes along the Gulf Coast in 2004 and 2005 
has spawned a renewed interest in the preemption contro- 
versy as it relates to flood policies. This debate stems from 
the federal regulation that provides for exclusive federal 
court jurisdiction on “all disputes arising from the handling 
of any claim” under the Standard Flood Insurance Program 
(SFIP).’ 

But what does “handling of any claim” mean in this 
context? Does it prohibit state courts from hearing cases 
relating to claims of negligence or misrepresentation aris- 
ing from the procurement of a flood policy? For example, 
assume an insurance agent selling a flood insurance policy 
tells a customer that she cannot obtain flood insurance for 
her home because she rents rather than owns the property. 
If the agent is mistaken, and flood insurance can be sold 


to renters, is the agent’s mistake actionable? Or, suppose 
a customer seeking flood insurance tells her agent at the 
time of purchase that she wants the maximum amount 
of coverage she can obtain for her dwelling. Despite the 
agent’s assurances that she will provide the requested 
coverage, the agent fails to do so. Does the fact that the 
agent failed to procure the requested coverage — leaving 
the policyholder uninsured or underinsured at the time of 
loss — preclude an action against the agent for negligent 
procurement, misrepresentation, or similar action? Are 
these the type of claims intended by Congress to warrant 
exclusive federal court jurisdiction? 

In March 2007, Judge Collier of the U. S. District Court 
for the Northern District of Florida shed some light on this 
debate, becoming the first federal court judge in the state 
to recognize a difference between “policy procurement” and 
“claims handling” issues as it relates to flood insurance. 
The case, Greenfield v. Hickey, et al., Case No. 3:05ev470 
(N.D. Fla. March 19, 2007),° provides important guidance 
to courts and attorneys in Florida and elsewhere on the 
reach of federal preemption in cases involving the National 
Flood Insurance Program (NFIP). 


A Brief History of Federal Flood Insurance 

The National Flood Insurance Act (NFIA) was adopted 
in 1968 as a reaction to private insurers charging un- 
reasonably large premiums for flood insurance.’ This act 
established the NFIP and made flood insurance affordable 
to the general public.’° From 1968 to 1977, the program 
operated primarily through a pool of private insurers under 
the supervision of, and with financial support from, the 


. Department of Housing and Urban Development. In 1977, 
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however, this relationship ended and 
the Federal Emergency Management 
Association (FEMA) became primarily 
responsible for its operation." 

Under the NFIA, flood insurance 
policies can be issued by FEMA di- 
rectly or by private insurers called 
write your own (WYO) companies, 
who issue flood policies in their own 
names, collect premiums under seg- 
regated accounts, and pay claims." In 
the event there are insufficient funds 
in the segregated accounts to pay 
potential outstanding claims, WYO 
companies must cease writing flood 
insurance altogether. 

Policies issued under the NFIP are 
single-risk insurance policies that 
insure against all “direct physical 
loss by or from flood.” This requires 
evidence of physical changes to the 
structure and/or personal contents, 
directly caused by flood.'* The SFIP 
is promulgated as a regulation in 
the Federal Register and is annually 
published at 44 C.F.R. Pt. 61, App. 
A(1). Part 61 of Title 44 of the Code 
of Federal Regulations describes the 
limits of coverage available under 
the NFIP."* Insurance is available for 
structures and for contents, whether 
the customer is an owner or renter.” 

Lawsuits arising under federal flood 
polices — whether issued by FEMA or 
WYO insurers — are different from 
typical insurance cases because such 
claims must be brought in federal court 
applying federal law within one year 
of denial of the claim, whereas most 
litigation arising out of homeowners’ 
claims are brought in state court.'* The 
jurisdiction and statute of limitations 
for claims made under flood policies 
are set out in 42 U.S.C. §4072: “Upon 
the disallowance ...of any...claim... 
the claimant, within one year . .. may 
institute an action ...on such claim in 
the United States district court ..., and 
original exclusive jurisdiction is hereby 
conferred upon such court to hear and 
determine such action.” 

The regulations further provide: 
“This policy and all disputes arising 
from the handling of any claim under 
the policy are governed exclusively 
by the flood insurance regulations 
issued by FEMA, the National Flood 
Insurance Act of 1968, as amended 
(42 U.S.C. 4001 et seq.), and federal 


common law.”!® 


Federal Preemption at a Glance 

Under the Supremacy Clause, the 
“Constitution and the laws of the 
United States. .. shall be the supreme 
law of the land .. . anything in the 
constitutions or laws of any State to 
the contrary notwithstanding.” In 
other words, any federal law trumps 
any conflicting state law. In fields 
traditionally occupied by the states, 
such as insurance regulation, there 
is a strong presumption against fed- 
eral preemption.” Thus, there must 
be “clear” evidence that Congress 
intended that preemption apply.”! 

Preemption can be either express 
or implied. In cases of express pre- 
emption, Congress explicitly defines 
the manner in which its enactments 
preempt state law and the only issue 
for courts is whether the challenged 
state law is one that the federal law 
is intended to preempt.”” 

Implied preemption, sometimes 
referred to as “field” preemption or “con- 
flict” preemption, refers to situations 
in which state law “regulates conduct 
in a field that Congress intended the 
[flederal [glovernment to occupy ex- 
clusively.”“ Implied preemption occurs 
1) “where it is impossible for a private 
party to comply with both state and 
federal requirements,” or 2) where state 
law would frustrate the objectives of 
Congress’ federal legislation.” 

Implied preemption implicates diffi- 
cult questions, as courts must look be- 
yond the express terms of the federal 
law to determine whether Congress 
has “occupied the field” in which the 
state is attempting to regulate. How- 
ever, such intent can sometimes be 
inferred when federal law is pervasive 
or when federal interest dominates.” 
Even when it is relatively certain that 
Congress intended to occupy the field, 
state law is preempted only to the 
extent that it actually conflicts with 
federal interests.” This is consistent 
with the Supreme Court’s view that 
“a court should not find preemption 
too readily in the absence of clear 
evidence of a conflict.””’ 


The Facts of Greenfield v. 
Hickey, et al. 
On September 16, 2004, Hurricane 
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Ivan, a category 4 hurricane, caused 
substantial flood and wind damage 
to hundreds of homes and businesses 
along the Gulf Coast of the United 
States. The plaintiff in Greenfield 
sustained both wind and flood damage 
as a result of Ivan, and made a claim 
with her insurer (Nationwide Insur- 
ance Company of Florida) for the loss. 
However, Nationwide denied her flood 
contents claim on the basis that she 
did not have contents coverage.”* The 
facts of the case revealed that, while 
Greenfield’s insurance agent provided 
her with a wind and flood policy in 
2003, the policy issued did not include 
flood insurance for the contents of her 
home.” Greenfield failed to notice the 
coverage error, however, because she 
did not read the insurance policy’s 
declarations page mailed to her by 
her insurance carrier. 


Greenfield’s State Court Action 
Following the denial of her claim, 
Greenfield sued her insurance agent 
and Nationwide in state court. The 
complaint alleged that, despite her re- 
quest that she receive “full coverage” 
under the policy, her agent failed to 
procure flood contents coverage, leav- 
ing her partially uninsured for her 
flood losses.*° The complaint included 
claims for misrepresentation, promis- 
sory estoppel, negligence, breach of 
fiduciary duty, breach of implied con- 
tract, and negligent hiring, retention, 
and supervision of an employee.*! 
The defendants moved to dismiss, 
arguing that the federal courts have 
original exclusive jurisdiction to hear 
all disputes relating to the provision 
of flood insurance under the NFIP.* 
In support, the defense relied upon a 
state court decision by Florida’s First 
District Court of Appeal, Seibels Brice 
Ins. Co. v. Deville Condominium Ass’n, 
786 So. 2d 616 (Fla. Ist DCA 2001). 
In Seibels, a condominium home- 
owner purchased a flood insurance 
policy under the NFIP from his inde- 
pendent insurance agent.* Thereafter, 
the federal flood insurance regulators 
increased the maximum coverage for 
residential condominiums, but the 
insurance company’s agent did not 
notify the plaintiff of the availability 
of this additional coverage.* Flooding 
from Hurricane Opal then damaged 
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the plaintiff’s residence, and he made 
a claim for the damage.* After not 
being allowed an adjustment to effect 
an increase in coverage, the plaintiff 
brought an action against two flood 
insurers for negligent procurement 
and breach of contract.** The flood 
insurers moved to dismiss the action 
for lack of subject matter jurisdic- 
tion, claiming that state courts do 
not have jurisdiction to hear cases 
arising under the NFIP. In arguing 
against federal court jurisdiction, the 
plaintiff asserted that the NFIA does 
not prohibit state courts from hearing 
cases arising out of an insurer’s claims 
handling practices. Plaintiff further 
claimed that Congress specifically 
contemplated that state law actions of 
this kind could be brought because the 
NFIA failed to include any provision 
for holding agents harmless for their 
errors or omissions in writing flood 
insurance coverage.*’ 

Recognizing the case as a “matter of 
first impression for any Florida appel- 
late court,” the Seibels court analyzed 
the federal statute as well as the vari- 
ous state and federal court cases that 
had considered the issue. In doing so, 
the court concluded that the “plain 
language of the NFIA, the legislative 
history of the NFIA, the special nature 
of the NFIP, the . .. reasoning [of state 
court decisions] and the federal cases 
which have squarely decided this is- 
sue,” clearly evidences an intent by 
Congress to occupy the field of flood 
insurance.* “Surely, this orphaning of 
the ‘child of Congress’ to 50 state court 
jurisdictions was not the intention of 
Congress in establishing ‘a pervasive 
and comprehensive scheme of federal 
regulations setting forth the rights 
and responsibilities of insureds and 
insurers under the NFIP,” said the 
court.*® 

On the authority of Seibels, Nation- 
wide claimed that all of Greenfield’s 
state law claims — whether sounding 
in contract, tort, or otherwise — were 
preempted.“ Greenfield countered 
that her claims neither involved the 
interpretation of the flood statute nor 
a dispute of a flood “claim.”*' Rather, 
her claims derived strictly under state 
tort law arising from errors commit- 
ted by her insurance agent in the pro- 
curement phase of obtaining coverage 


— that is, conduct occurring outside of 
the policy itself.‘ Consequently, much 
like the plaintiff in Seibels, she argued 
there was no reason to believe that 
federal funds would be paid out if the 
defendants were held liable because 
the flood statute did not allow reim- 
bursement for a WYO agent’s errors 
and omissions.** 

The state court rejected Greenfield’s 
argument, reasoning that even if 
Greenfield was not provided with the 
flood contents coverage requested, she 
was provided with a flood policy, and 
all coverages (or lack of coverages) 
were clearly listed on the insurance 
policy’s declarations page of the policy, 
of which she was provided a copy but 


failed to read. The court, thus, held 


that Seibels was controlling and dis- 
positive on the issue of subject matter 
jurisdiction and served to preempt 
Greenfield’s state law claims, regard- 
less of whether they were pled in 
contract, tort or otherwise.“ 


Greenfield’s Federal Court 
Action 

Her state court claims having been 
dismissed, Greenfield refiled her 
complaint in the U.S. District Court 
for the Northern District of Florida. 
In response, Nationwide filed a mo- 
tion for summary judgment, arguing 
that Greenfield’s claims were barred 
by reason of her failure to read the 
policy or the policy coverages outlined 
in her insurance policy's declarations 
page (which is considered part of the 
policy itself).*° Nationwide’s argument 
was not unique; it had been used as 
a basis for dismissing federal flood 
insurance claims in other federal 
courts across the country.“° Most of 
the cases in which this argument had 
been successfully argued relied upon 
two landmark Supreme Court deci- 
sions: Federal Crop Insurance Corp. 
v. Merrill, 332 U.S. 380 (1947), and 
Heckler v. Community Health Services 
of Crawford Co., 467 U.S. 51 (1984). 
These cases stand for the proposition 
that all citizens seeking to benefit 
from a federal program are charged 
with knowledge of the law regarding 
the program, regardless of any agent’s 
representations to the contrary. While 
neither Merrill nor Heckler involved 
flood insurance, courts routinely use 
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the general principles laid down in 
these cases as a basis for dismissing 
claims on the basis of preemption. 

In Merrill, the plaintiff sued the 
Federal Crop Insurance Corporation 
(FCIC) based on the alleged mis- 
representations of the FCIC’s agent 
that their entire crop was covered by 
federal crop insurance when, in fact, it 
was not.’ In refusing coverage for the 
farmer, the Supreme Court found that 
the farmer was not justified in rely- 
ing on the misrepresentations of the 
government agent because the wheat 
regulations specifically limited the li- 
ability of the government under such 
circumstances.** The Court noted that 
an insured is charged with knowledge 
of the policy provisions, which are 
published in the Federal Register, 
“regardless of the actual knowledge 
of what is in the [rlegulations or of 
the hardship resulting from innocent 
ignorance.” This is true even when 
the insured claims that he or she did 
not receive a copy of the policy. 

In Heckler, the Court expanded 
upon its Merrill decision. Those who 
seek to participate in federal insur- 
ance programs, the Court said, do so 
under the legal duty to “familiarize” 
themselves with the requirements 
of those programs. The Court ex- 
plained that those who “seek public 
funds [must] act with scrupulous re- 
gard for the requirements of the law.”*! 
For this reason, a party “could expect 
no less than to be held to the most 
demanding standards in its quest for 
public funds.”” 

Nationwide further relied upon two 
unpublished federal court decisions 
from Pennsylvania and Louisiana, 
which applied Merrill and Heckler 
to preempt flood policy procurement 
claims. In Deverant v. Selective Ins. 
Co. Inc., 2004 WL 1171333 (E.D. Pa. 
March 25, 2004), the plaintiff alleged 
fraud and negligent misrepresenta- 
tion in the procurement of her flood 
policy. Specifically, she alleged that 
her agent misrepresented the process 
by which she was to make a claim for 
damage under the SFIP. The court 
held that the plaintiff’s reliance on 
her insurance agent’s misrepresenta- 
tions was unreasonable because the 
insured was charged with knowledge 
of the terms of the SFIP, notwith- 
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standing the oral representations 
of the agent. The court reasoned as 
follows: 

These fraud and negligent misrepresen- 
tation allegations are insufficient. They 
do not evince a critical element of both 
claims — reasonable reliance — in that 
an insured is charged by law with con- 
structive knowledge of the contents of the 
SFIP, which are published at 44 C.F.R. 
Part 61, Appendix A, 42 U.S.C. §§4013 
and 4019. Even assuming, as the amended 
complaint asserts, that defendant’s agents 
intentionally misrepresented the scope of 
the available coverage under the SFIP 
and the procedure for making a claim, 
plaintiff was not entitled to rely on those 
misrepresentations.** 


Similarly, in Larmann v. State 
Farm Ins. Co., 2005 WL 357191 (E.D. 
La. Feb. 11, 2005), a federal judge in 
New Orleans dismissed all state law 
claims against an insurance company 
and the company’s agent who had al- 
legedly misrepresented the scope of 
coverage available under the SFIP. 
The plaintiffs asserted they should 
have been paid more money under 
their flood policy because the agent 
“assured them that their home was 
sufficiently covered for the lower 
levels of their house.” The defen- 
dants countered that they were not 
required to pay for the flood damage 
to the lower level of the house because 
property below the base flood eleva- 
tion was specifically excluded under 
the terms of the SFIP.*° In finding 
that the plaintiffs’ claims were pre- 
empted, the Larmann court stated: 
“[A] citizen seeking to benefit from 
a federal benefit program is charged 
with the responsibility of familiariz- 
ing himself with the requirements of 
that program.”* 

On the basis of this authority, Na- 
tionwide asserted that Greenfield’s 
failure to read her policy was immate- 
rial because she was presumed to know 
what it said and what coverages she 
had or did not have. For that reason, 
any reliance on the agent’s alleged 
statements that were contrary to the 
actual terms of the flood policy were 
unreasonable as a matter of law. 

Greenfield countered that the NFIA 
contains no express preemption of 
state law tort claims for errors and 
omissions committed by WYO carriers 
related to the procurement of flood 
policies. Nor was there any evidence 


that Congress intended to occupy 
the field of flood insurance because 
there was no actual conflict between 
the state law claims and the federal 
flood regulations. In fact, the NFIA 
expressly provides, in §4081(c), that 
FEMA “may not hold harmless or in- 
demnify an agent broker for his or her 
error or omission.”*’ This implies that 
Congress intended that WYO insurers 
remain liable for their own tortious 
conduct. It also means that federal 
funds are not at stake. Additionally, 
Greenfield claimed that the Supreme 
Court’s decisions in Merrill and 
Heckler were not dispositive, because 
neither case involved a claim brought 
against a private insurer. As the Mer- 
rill court specifically recognized, “we. 
assume that recovery could be had 
against a private insurance company 
[based on the misrepresentations of 
an agent]. But the [clorporation is 
not a private insurance company.”* 
Finally, Greenfield argued, her failure 
to read the terms of the insurance 
policy is not a defense to an action 
for misrepresentation under Florida 
law.*® 


Judge Collier’s Decision 

Judge Collier, rejecting the de- 
fendants’ argument that the claims 
were preempted, recognized that 
district courts across the country 
have “uniformly drawn a distinction” 
between cases involving claims han- 
dling, which are preempted, and those 
involving the actual procurement of 
coverage, which are not. Citing the 
seminal case of Spence v. Omaha 
Indem. Ins. Co., 996 F.2d 793 (5th 
Cir. 1993), among others,® the court 
observed that “[c]laims of tortious 
misrepresentation by an agent dur- 
ing the procurement of a policy, since 
they are not tied to the contract itself, 
are not preempted.”*! “The underlying 
rationale is that, because government 
funds are not at stake when WYO 
insurers are sued for procurement 
fraud, these actions do not impede the 
objectives of the federal statute.”® 

In Spence, the plaintiff obtained a 
flood policy from a WYO insurer. The 
insured suffered flood damage and 
filed a claim with his carrier. After 
the WYO carrier denied the insurer’s 
claim based on an exclusion in the 
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policy, the insured brought state law 
claims for breach of contract and 
fraud. His fraud claim was based on 
alleged misrepresentations made by 
the insurer concerning the scope of 
insurance provided under the NFIP.* 
The plaintiff asserted that he bought 
the policy in reliance on representa- 
tions made by Omaha Indemnity’s 
agents that the basement of his 
residence would be covered for flood 
damage when, in fact, it was not. 

The Fifth Circuit found that the 
breach of contract action was time 
barred, but not the state law claim 
for fraudulent misrepresentation. In 
allowing the plaintiff to proceed on the 
fraud claim, the court distinguished 
between claims that arise out of the 
contract and those that are extracon- 
tractual in nature. The court observed 
that while the plaintiff’s breach of 
contract claim was tied to the terms 
of the policy, the action for fraud was 
not. Contractual claims are, in effect, 
actions against FEMA, and federal 
funds must be paid in the event the 
insurer is found liable. Conversely, 
in an action for fraud, the agreement 
between the WYO insurer and FEMA 
does not permit the WYO insurer to 
be indemnified from federal funds for 
its own fraudulent activity.“ Further, 
FEMA accords “substantial autono- 
my” to its private insurers in policy 
procurement and claims adjustment.© 
Finally, regulatory language provides 
that “WYO companies shall not be 
agents of the federal government.” 
For all those reasons, the federal 
interest in seeing preemption apply 
in extracontractual claims is much 
less than when the claims arise out 
of the policy itself. The Spence court, 
thus, concluded that while federal 
law governs claims under the NFIP’s 
flood insurance policies, federal law 
does not control in actions for tortious 
misrepresentations against NFIP 
insurers.* 

Having determined that the claims 
were not derived from the contract 
itself, Judge Collier found that no 
federal funds were at stake.® “Nor 
is this a case in which [Greenfield’s] 
constructive knowledge of the SFIP 
contract would affect the outcome of 
the case since she has no dispute over 
any contractual terms or any federally 
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imposed policy limitations,” said the 
court.® Rather, Greenfield merely as- 
serts that her agent was at fault for 
failing to procure the proper coverage, 
and Florida law clearly supports her 
claim.” Relying upon what he deemed 
the “sound” reasoning of a “growing 
legion of district courts,” Judge Col- 
lier found subject matter jurisdiction 
lacking.’' Without any other basis for 
federal court jurisdiction, the court 
denied as moot Nationwide’s motion 
for summary judgment and dismissed 
the case.” 

With her case having been dis- 
missed for lack of subject matter juris- 
diction by both the state and federal 
courts, Greenfield, on the authoriiy of 
Judge Collier's decision, filed a motion 
to re-open her state court claim. She 
argued that fundamental due process 
and matters of judicial equity dictated 
that she be allowed to pursue her 
claim. The state court judge granted 
the motion. The parties subsequently 
settled the case, bringing an end to 
a jurisdictional debate lasting more 
than two-and-a-half years. 


Other Federal Court Decisions 
Numerous other federal court deci- 
sions bearing on the controversy over 
policy procurement versus claims 
handling have been decided in recent 
years. The cases holding that procure- 
ment claims under the NFIA are not 
preempted invariably trace back to 
the Fifth Circuit’s decision in Spence 
or its progeny. 

For instance, in Houck v. State 
Farm Fire and Cas. Co., 194 F. Supp. 
2d 452 (D.S.C. 2002), the plaintiffs 
brought a cause of action against a 
WYO insurance company alleging, 
among other things, breach of contract 
and negligent misrepresentation in 
relation to the procurement of a flood 
insurance policy. The WYO company 
removed the case to federal court 
and the plaintiffs sought remand. 
Although the plaintiffs alleged breach 
of contract, they did not allege breach 
of the terms of the flood insurance 
policy. Instead, they alleged that the 
WYO company improperly steered 
them to purchase flood coverage that 
was more expensive and in excess of 
what they needed. After a lengthy 
analysis, including consideration of _ 


the WYO company’s reliance on the 
First Circuit’s decision in Seibels, the 
district court granted the plaintiffs’ 
motion to remand the case to state 
court. In doing so, the court recog- 
nized the “critical distinction” made 
by the court in Spence with respect 
to claims seeking recovery under the 
flood insurance policy and those aris- 
ing from alleged misrepresentations 
made during the procurement of the 
policy.”* Thus, because the “instant 
case only involves state law causes of 
action relating to policy procurement” 
rather than issues relating to policy 
procurement and coverage issues, 
federal jurisdiction was lacking.” The 
court further distinguished between 


cases that directly involve federal © 


funds from those that do not. Unlike 
lawsuits that “directly involve federal 
funds and the extensive regulatory 
regime” under the NFIP, procure- 
ment disputes present only a “slight 
risk that the federal funds or federal 
regime are implicated.”” The court 
concluded that “while the NFIP is 
central to this case factually, the legal 
issues in this case deal predominately 
with state law.” 

Similarly, in Seruntine v. State 
Farm Fire & Cas. Co., 444 F. Supp. 2d 
698 (E.D. La. 2006), the defendant in- 
surer and insurance agents’ motion to 
remove a claim brought in Louisiana 
state court was denied. Recognizing 
that courts within the district had 
uniformly held that claims relating 
to the procurement of flood policies do 
not give rise to federal court jurisdic- 
tion, the court found no justifiable rea- 
son to depart from these decisions.” 

Judge Senter reached a similar 
result against State Farm a few 
months later in Cossey v. State Farm 
Fire & Cas. Co., 2006 WL 3694602 
(S.D. Miss. Dec. 13, 2006). There, the 
plaintiff brought suit to enforce an 
alleged agreement he had with his 
agent to change one of his insurance 
policies to provide for flood contents 
coverage up to the policy limit. The 
plaintiff sued both State Farm and the 
agent involved. State Farm sought to 
remove the case to federal court based 
on misjoinder of a nondiverse party. 
In finding that federal court jurisdic- 
tion was lacking, the court observed 
that the “relevant cases draw a sharp 
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distinction” between claims based on 
policy procurement and claims han- 
dling.”® 

Although several federal courts 
have suggested or held that procure- 
ment-based claims are preempted 
by the NFIA,” a review of the most 
recent decisions clearly shows that 
the emerging trend among federal 
courts is to find that procurement- 
based claims are not preempted by 
the NFIA.* 


Conclusion 

The Greenfield case concerns the 
threshold question of federal court 
jurisdiction in matters involving the 
NFIP. This decision is important for 
what it says and what it does. Follow- 
ing the reasoning provided in Spence, 
the decision recognizes a distinction 
between the adjustment or admin- 
istration of a flood insurance policy, 
which falls within the federal court’s 
exclusive jurisdiction, and misconduct 
in the procurement of a flood insur- 
ance policy, which does not. In doing 
so, the court joins the majority line of 
federal cases, including federal courts 
sitting in Louisiana,*' Mississippi,” 
Texas,** South Carolina™ and Mary- 
land,* all of which have been handed 
down since the First District’s opinion 
in Seibels was decided in 2001. At the 
same time, the Greenfield decision 
creates a jurisdictional quagmire be- 
tween a state court and federal court 
sitting within the same jurisdiction. 
This is because Seibels cannot be 
reconciled with Greenfield. Each case 
reaches sharply different conclusions 
based on the same legal principles. 
In fact, the Seibels court specifically 
rejects the legal authority cited and 
approved by the Greenfield court in 
articulating its decision. 

While it is difficult to know wheth- 
er the First District would decide 
Seibels differently today, clearly the 
growing trend among federal courts 
is to recognize the distinction between 
“claims handling” and “policy procure- 
ment” as it relates to flood policies 
issued under the NFIP. Until this 
jurisdictional conflict is resolved, 
however, practitioners and judges 
alike should be cognizant of these 
divergent opinions, and practitioners 
in particular should be cognizant of 
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the costly and time-consuming juris- 
dictional battle that will likely ensue 
in such cases.Q 
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Finally Understand 
the “Impact 


But Why Does Exist? 


by Julie H. Littky-Rubin 


n reading the Florida Supreme Court’s recent deci- 

sion in Willis v. Gami Golden Glades, LLC, 967 So. 

2d 846 (Fla. 2007), I was catapulted back to a chilly 

auditorium in Gainesville, back in December of 1990, 
taking my final exam in Professor Joe Little’s Torts I class. 
Scanning the exam in a cold sweat, I remember eyeing a 
question that read something like: “What is the ‘impact 
rule’ and how is it applied in Florida?” 

Back then, Professor Little was hoping to elicit some 
basic recognition that litigants could not generally recover 
for purely emotional injury. He was asking us to recall the 
one exception he had gone over in detail, in-which a court 
had allowed a man to recover damages for the death of 
his wife after she suffered a fatal heart attack from the 
intense emotional devastation that occurred upon seeing 
the body of her daughter, who had just been killed by a 
drunk driver.! 

In the 17 years since Professor Little’s torts class, the 
Supreme Court has carved out numerous exceptions to 
the rule, and has provided many more opportunities for 
students to score bonus points on law school exams contain- 
ing “impact rule” questions. Notwithstanding its numerous 
concurring and dissenting opinions, Willis finally provides 
some much needed clarity on how the Supreme Court ex- 
pects lower courts to apply this ever-evolving, somewhat 
amorphous rule. 


The Long and Tortured History of the Impact Rule 

The impact rule has been firmly ensconced in American 
jurisprudence since an 1888 English decision.” Florida 
traces its particular impact rule roots back to the 1893 
decision in International Ocean Telegraph Co. v. Saunders, 
14 So. 148 (1893). 

The International Ocean case arose when the plaintiff, 
Mr. Saunders, sued a telegraph company, for its failure 
to timely transmit an urgent telegram that came from a 
hospital, advising him that his wife was dying and he was 
needed at once.* While the company received the message 
on the morning of October 4, 1890 — within an hour-and- 
a-half of the hospital sending it — the company did not 
deliver it to Mr. Saunders until over 60 hours later.‘ Sadly, 
by the time he received the telegram, his wife had been 
dead for over 10 hours.° 

Mr. Saunders sued the telegraph company for the “mental 
suffering and disappointment in not being able to attend 
upon his wife in her last moments, and to be present at her 
funeral.” The jury awarded him $1,995 for his anguish.’ 
The Supreme Court, however, refused to agree that he had 
a right to recover under these circumstances.‘ In rejecting 
Mr. Saunders’ claim, the court wrote: 


The resultant injury is one that soars so exclusively within the 
realms of spirit land that it is beyond the reach of the courts to 
deal with, or to compensate by any of the known standards of 
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value. It presents a class of cases where 
legislative action fixing some standard 
of recovery would be highly appropriate; 
but, until this action is taken, we do not 
feel that the courts are authorized to so 
widely diverge from the circumscribed 
limits of judicial action as to undertake to 
mete out compensation and money for the 
spiritually intangible.® 


For years, litigants quietly accepted 
that pure emotional damage negli- 
gently inflicted without “physical” 
injury was not compensable. In 1972, 
however, the Fourth District wrote an 
opinion rejecting this draconian rule.'° 
In Stewart v. Gilliam, 271 So. 2d 466 
(Fla. 4th DCA 1972), the Fourth Dis- 
trict questioned why Florida insisted 
on clinging to the impact rule, even 
as other jurisdictions had abandoned 

In Stewart, a woman laying in her 
bed, heard a crash at an intersection 
near her home, and then heard a sec- 
ond crash of the cars actually striking 
her house.'’? When she went to her 
front porch and saw the defendant’s 
car against her house with steam 
coming out of the radiator, she im- 
mediately began to experience chest 
pains, and shortly thereafter suffered 
a myocardial infarction."* 

The Fourth District believed that 
under such circumstances, Mrs. 
Stewart had a right to recover for the 
damages she suffered, notwithstand- 
ing that she had not experienced any 
physical impact.'* The court then 
boldly rejected the impact rule, urging 
the Supreme Court to follow its trail- 
blazing lead, and asked that the state 
align itself with the overwhelming 
majority of jurisdictions which had 
either abandoned or refused to adopt 
the rule.” 

The Supreme Court accepted ju- 
risdiction to answer the question 
of whether Florida should abolish 
the impact rule, and promptly ad- 
monished the Fourth District, that 
intermediate appellate courts — no 
matter how well intentioned — lack 
the authority to overrule ancient 
precedent.'® The court then punctu- 
ated its admonition by reversing the 
Fourth District’s opinion and holding 
that there was no valid justification 
to recede from the impact rule."’ 

Eleven years later, however, in 
Champion v. Gray, 478 So. 2d 17 


(Fla. 1985), the Supreme Court again 
revisited the oft-posed question about 
whether Florida should abrogate its 
impact rule. In a case with facts very 
similar to those in Stewart, the Fifth 
District had asked the court to decide 
whether Florida courts should allow 
recovery for physical consequences 
that result from the mental and/or 
emotional stress caused by the defen- 
dant’s negligence, even when there is 
no physical impact to the plaintiff."* 

Champion involved a drunk driver, 
who ran his car off the road and killed 
a young woman pedestrian. The young 
woman’s mother heard the impact 
and immediately ran to the accident 
scene."® In seeing her daughter’s body, 
the mother was so overcome with 
shock and grief, that she collapsed 
and died on the spot.” 

The father then brought an action 
for damages caused by the driver’s 
negligence which led to the death of 
his wife.?! The Supreme Court again 
wrestled with the previously unyield- 
ing impact rule. This time, though, it 
decided that death or significant dis- 
cernible physical injury, when caused 
by psychological trauma resulting 
from a negligent injury imposed upon 
a close family member within the 
sensory perception of the physically 
injured person, did indeed present a 
great harm.” It further found that 
because that harm was so significant, 
it was unnecessary to require direct 
physical contact as a condition prec- 
edent to a cause of action.” 

The Champion court noted that 
the impact doctrine gives practical 
recognition to the notion that there is 
some level of harm which each person 
has to absorb without recompense, 
as the price for living in an orga- 
nized society.” Still, expressing some 
apparent regret for its decision in 
Stewart, the court then advised that 
there is a point at which the price of 
death or significant discernible physi- 
cal injury caused by psychological 
trauma results in “too great a harm” 
to impose additional physical contact 
requirements as a prerequisite to 
recovery.””° 

The impact issue reared its head 
again 10 years later, when Zell v. 
Meek, 665 So. 2d 1048 (Fla. 1995), 
presented the Supreme Court with 
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a scenario in which the physical in- 
jury did not result until almost nine 
months after the incident causing the 
emotional distress.”° There, a woman 
had witnessed her father’s death at 
the hands of an anonymous bomber.”’ 
Her father had picked up a small box 
left on the family’s apartment door- 
step, which led to a tremendous explo- 
sion that rocked the entire apartment, 
shattering windows, and blowing out 
smoke detectors and the thermostat 
from the wall.”* While the woman did 
not suffer any physical injuries as a 
direct result of the smoke or shattered 
glass, she did begin to experience 
insomnia, depression, short-term 
memory loss, a fear of loud noises, 
bad dreams, and an inability to stop 
reliving the event.” 

Almost nine months after the bomb- 
ing, the plaintiff began suffering from 
a physical impairment in the upper 
area of her stomach, which was eased 
somewhat with ulcer medication.” 
However, she eventually experienced 
a blockage in her esophagus, was 
unable to swallow, had difficulty in 
breathing, and had joint and hip pain 
all attributable to the psychological 
trauma suffered as a result of her 
father’s death.*! Despite the fairly 
lengthy delay between the emotional 
trauma and the physical manifesta- 
tion of the injuries, the Supreme Court 
ruled that the impact rule did not bar 
the woman’s claim.*” 

From the time the court decided 
Zell until now, many courts have 
cited the following elements from Zell, 
as a means of articulating a claim 
for negligent infliction of emotional 
distress: 1) The plaintiff must suffer 
a physical injury; 2) the plaintiff’s 
physical injury must be caused by the 
psychological trauma; 3) the plaintiff 
must be involved in some way in the 
event causing the negligent injury 
to another; and 4) the plaintiff must 
have a close personal relationship to 
the directly injured person.** 

The cases citing Zell clearly suggest 
that litigants who claim emotional 
injury must suffer a physical injury.** 
However, in its most recent decision 
involving the impact rule, the Willis 
court has clarified that when there is 
an impact, no physical injury is nec- 
essary.* In other words, the require- 
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ments for emotional distress claims 
are disjunctive: Either a victim must 
allege an impact; or, in the absence 
of an impact, the victim must allege 
physical manifestation of the emo- 
tional injury.*® 


The Willis Facts 

Mrs. Willis arrived at a Dade 
County Holiday Inn.*’ Upon her ar- 
rival, there were no parking spaces 
available in the hotel parking lot.** 
The hotel security guard specifically 
instructed her to park her vehicle 
in a lot across the street.*® Notwith- 
standing the concerns she expressed 
about the darkness of the lot and the 
unfamiliarity of the neighborhood, the 
guard assured her that it was “safe to 
park next door” and told her to park 
there.*® The guard would not assist 
any further, refusing to park the car 
for her, and even refusing to watch for 
her as she traveled to and from the 
designated location.*! 

As Mrs. Willis exited her vehicle, 
a man put a gun to her head, and 
ordered her to empty her pockets.*” 
She heard a “click” as if the gun had 
fired.** As she attempted to walk away, 
the gunman used the weapon to wave 
her back to the car, issuing additional 
demands and threats.** He then de- 
manded that she lift her clothing, and 
as she did so, he placed his hands on 
her exposed body.*° 

Even after the gunman stole Mrs. 
Willis’ rented car, the security guard 
still refused to provide any assistance 
to the victimized woman, acting in- 
stead as though he had never seen 
her.** When Mrs. Willis approached 
the hotel employees inside the facility, 
they were similarly disinterested and 
dismissive.” 

That evening, Mrs. Willis could not 
sleep and walked the floor all night 
“scared and in agony.”** She went 
to a local emergency room the next 
day, and after that, was treated by a 
medical doctor, as well as a psychia- 
trist and a psychologist, for anxiety, 
depression, panic attacks, and post- 
traumatic stress disorder.*® As part 
of her treatment, Mrs. Willis took 
medication, including Paxil, Buspar, 
Wellbutrin, and Zoloft. 

Mrs. Willis sued the owners of the 
Holiday Inn for her emotional dam- 


ages. The trial court entered summary 
judgment against her (affirmed by 
the district court), finding that the 
impact rule barred her claim for her 
purely emoticnal injuries.*° However, 
the Supreme Court quashed that deci- 
sion, and provided some much needed 
clarity on how courts should apply the 
impact rule. 


A “Touching” or “Not a 
Touching”: That Is the Question 

Majestically simple, yet potent in 
meaning, the Willis court declared: 
“When an impact or touching has oc- 
curred the rule has no application.”™! 
In analyzing impact rule cases, we 
often seem to forget that when the vic- 
tim has been “touched,” in some way, 
he or she can legally claim damages 
for the emotional injury suffered as a 
result of the defendant’s negligence. 
Importantly, and perhaps somewhat 
counter-intuitively, even the slight- 
est touch may constitute an “impact” 
under the rule, notwithstanding that 
the word “impact” seems to connote a 
major blow of some kind.*” 

The fact that Mrs. Willis was 
“touched” with the gun and the 
gunman’s hands was a key compo- 
nent to the Willis majority’s ultimate 
decision. For the benefit of both Mrs. 
Willis and future litigants, the Su- 
preme Court advised that once there 
has been a “touching,” a claim for 
emotional injury escapes the tentacles 
of the impact rule. In other words, if 
she is “touched,” a victim may recover 
for her emotional injury without ever 
having to show a physical manifesta- 
tion of that injury. 


Physical Manifestation of the 
Emotional Injury When There Is 
No Impact 

The seminal cases involving physi- 
cal manifestation of emotional in- 
jury are the previously cited cases 
of Champion v. Gray*® and Zell v. 
Meek.™ In both of those cases, there 
had been no actual “impact” to the 
victims involved. Instead, the extent 
of the pure emotional trauma suffered 
by each victim was so extreme, that 
it caused the victims to ultimately 
manifest their emotional injury in 
some physical way. In Champion, the 
manifestation came in the form of an 
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immediate and fatal heart attack.** In 
Zell, while delayed, the manifestation 
materialized in an esophageal block- 
age and other physical ailments.*’ 

Neither Willis nor the Champion / 
Zell line of cases changes the fact that 
as a “general rule,” the Supreme Court 
still requires either impact or a physi- 
cal manifestation of the emotional 
injuries, as disjunctive conditions 
precedent to maintaining a cause of 
action for emotional trauma. Without 
one of those two showings, Florida 
does not allow claims for emotional 
injury; a lesson many litigants have 
learned the hard way. 

Take, for example, the case where 
a plaintiff sued a medical facility, a 
laboratory, and a physician, who had 
misdiagnosed him with the HIV virus 
back in the late 1980s.** The plaintiff 
alleged that the medical facility had 
taken his blood, sent it to a lab for 
testing and analysis, and in March of 
1989, informed him that the test came 
back positive for HIV. The plaintiff 
began treatment shortly after that, 
and was retested approximately 19 
months later, in November of 1990. 
The second test revealed the error, 
and showed that the plaintiff had 
never been infected with the HIV 
virus after 

Despite the plaintiff’s allegations 
that the incorrect diagnosis had 
caused him to suffer bodily injury 
including hypertension, as well as 
pain and suffering, mental anguish, 
and the expense of medical care and 
attention, the trial court dismissed 
the complaint, finding that he failed to 
meet the requirements of the impact 
rule.” In affirming the dismissal of 
the plaintiff’s complaint, the Su- 
preme Court noted that the impact 
rule requires that “before a plaintiff 
can recover damages for emotional 
distress caused by the negligence of 
another, the emotional distress suf- 
fered must flow from physical injuries 
the plaintiff suffered in an impact.” 
The Supreme Court reaffirmed that 
the impact rule serves its purpose 
of assuring the validity of claims for 
emotional and psychological damages, 
and reiterated that the impact rule 
is a well-entrenched part of Florida’s 
jurisprudence. The court rejected the 
plaintiff’s invitation to create a lim- 


les 


ited exception to the impact rule for 
a negligent HIV diagnosis.“ 

In School Bd. of Miami-Dade 
County, Florida v. Trujillo, 906 So. 2d 
1109 (Fla. 3d DCA 2005), rev. denied, 
917 So. 2d 196 (Fla. 2005), the Third 
District also applied the seemingly 
draconian impact rule. It refused to 
allow recovery to parents of a four- 
year-old special needs boy, who had 
been driven around aimlessly on a 
school bus for four hours after the 
driver got lost on the way to school. 
The bus had picked up the child late 
to begin with, and then, after miss- 
ing the other students on the route 
because of the lateness, drove around 
for over four hours in a nearly futile 
attempt to find the school. 

By the time the child arrived at 
school, he had urinated on himself. He 
was also thirsty and dehydrated. The 
child’s pediatrician found no signs of 
abuse or physical injury.® Still, after 
the incident, the child began having 
nightmares, started wetting his bed, 
and appeared to have developed a fear 
of school buses.” The court ruled that 
because this child had not suffered 
physical injury or impact, and his 
emotional damages were intangible, 
the impact rule applied to preclude 
recovery of damages.®’ 

LeGrande v. Emmanuel, 889 So. 2d 
991 (Fla. 3d DCA 2004), presented the 
Third District with yet another case 
where the court held the impact rule 
barred recovery.® There, the court 
refused to allow a Baptist minister to 
recover on his negligent infliction of emo- 
tional distress claim because he neither 
suffered, nor alleged to have suffered, 
any discernible physical injury.” 

The minister brought suit after two 
parishioners stood up at a meeting of 
250 congregants and publically ac- 
cused him of purchasing a Mercedes 
with cash he stole from the church 
(the court did reverse the dismissal 
of the slander claims). The parish- 
ioners also charged that the minister 
was Satan.”! The minister alleged that 
due to the false statements, he lost 
over 60 percent of his congregation, 
his reputation and good name were 
destroyed, and he was caused to suffer 
great mental pain and anguish as a 
result.” 

Again, the court affirmed the dis- 
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missal of both the intentional and 
negligent claims of emotional distress. 
It found that the allegations did not 
meet the high threshold for the in- 
tentional infliction claim (which is 
an exception to the impact rule), and 
further found that without physical 
injury or impact, there was no claim 
for negligent infliction of emotional 
distress.”* 

In 2002, in Gracey v. Eaker, 837 So. 
2d 348, 358 (Fla. 2002) (Pariente, J., 
concurring), Justice Pariente wrote 
the first of four concurring opinions, 
calling for the abolition of the impact 
rule. She subsequently wrote similar 
concurrences in Rowell v. Holt, 850 
So. 2d 472, 482 (Fla. 2003) (Pariente, 
J., concurring); Florida Dept. of Cor- 
rections v. Abril, 969 So. 2d 2001 (Fla. 
2007) (Pariente, J., concurring); and 
Willis v. Gami Golden Glades, LLC, 
967 So. 2d 846 (Fla. 2007) (Pariente, 
J., concurring). In the most recent 
incarnation of her plea, Justice Pari- 
ente observed how the Supreme Court 
continues to carve out “well-meaning 
exceptions” to the impact rule on a 
case-by-case basis.’* The inherent 
clash between the rule and the litany 
of well-meaning exceptions, however, 
has resulted in numerous certifica- 
tions by the district courts of appeal, 
who yearn for guidance as to which 
sets of individualized facts should 
indeed constitute one of the cadre of 
available exceptions. 

Today, litigants may bring emotion- 
al distress claims without impact and 
without any physical manifestation 
of a psychological injury, under the 
following sets of circumstances: i.e., if 
they a) ingest a contaminated food or 
beverage; b) have a psychotherapist 
who breaches the statutory duty of 
confidentiality and privacy; c) have 
an entity share the results of their 
HIV test in violation of FS. §381.004;” 
d) are the victim of an intentional 
tort, such as defamation, invasion of 
privacy, and/or intentional infliction 
of emotional distress;” or e) if they 
suffer from a “freestanding tort,” 
such as wrongful birth or negligent 
stillbirth.” 

While each and every one of these 
exceptions is certainly well meaning 
and understandably actionable, the 
Supreme Court has left us with little 


guidance as to what particular ele- 
ments go in to creating a basis for an 
impact rule exception. How is it, for 
example, that a person who ingests 
a contaminated food or beverage ex- 
periences greater emotional distress 
than a person who agonizes because 
a beloved pet (a “family” member in 
many circles) suffers due to veterinary 
malpractice? Or for that matter, why 
does the person who has the results of 
her HIV test revealed in violation of 
a statute suffer any more than a per- 
son who is robbed at gun point while 
working at her employer’s negligently 
secured convenience store?®! 

Then we may ask whether the 
emotional turmoil created by ingest- 
ing a foreign substance can compare 
to the emotional turmoil a gay teen- 
ager experiences when he confides 
to the chaplain at his bible-centered 
school that he is gay, only to have the 
chaplain reveal that highly personal 
information to the administration, 
and ultimately to the rest of the 
school?®? While the Supreme Court 
recently discharged jurisdiction on 
this set of facts in the case of Wood- 
ard v. Jupiter Christian School, Inc., 
2007 WL4258366 (Fla. Dec. 6, 2007), it 
very well could have become the next 
actionable exception to the impact 
rule. The irreconcilable clash between 
which facts become exceptions and 
which do not, as Justice Pariente 
has consistently noted, palpably il- 
lustrates why the Supreme Court 
should abolish the impact rule once 
and for all, and leave it up to a jury 
to evaluate the quality and extent of 
the emotional injury as a condition 
precedent to recovery. 


Future of Florida’s Impact Rule 
Willis embodies the inner judi- 
cial turmoil the incongruities and 
complexities of the impact rule has 
engendered among the members of 
the Supreme Court, evidenced by its 
three pages of “opinion” followed by 
24 pages of concurrences and sting- 
ing dissents. Clearly, the most we can 
deduce about the future of the impact 
rule in Florida is that the future is 
far from clear. As one Justice wrote 
in Willis, for example, the impact rule 
“reflects an outmoded skepticism for 
damages resulting from mental in- 
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juries,” pointing to another Justice’s 
dissent as proof of that skepticism of 
the court’s ability to corroborate and 
evaluate the veracity of emotional 
injuries.“ As of now, the debate rages 
on about the legitimacy of mental 
injury, and the ability to corroborate 
those claims. 

Until such time as the Supreme 
Court heeds Justice Pariente’s call for 
abolition of the impact rule, litigants 
should not be shy about suggesting 
to appellate courts that their par- 
ticular facts may very well present 
the newest exception on the path to 
recovery. In the First District, a man’s 
stepchildren recently convinced that 
court that they fell within the “close 
family relationship” requirement of 
the Champion exception, and were 
allowed to recover damages, even 
though they were neither “blood” 
nor adoptive relatives.* As the legal 
world continues to gain tolerance and 
understanding of the extent and depth 
of mental and emotional injury, and 
accepts that these injuries are indeed 
very real, it appears our Supreme 
Court will keep pace in allowing 
victims to recover for them, even if it 
refuses to take the bold step of abol- 
ishing the impact rule altogether. 


Conclusion 

For now at least, the Supreme Court 
has made several things clear: first, as 
long as there is “impact,” — no matter 
how slight — there is no impact rule; 
second, only when there is no impact 
does the law require the emotional in- 
jury to manifest itself into some kind of 
physical injury; and third and finally, in 
the absence of a bright line rule, no one 
knows for sure which sets of today’s facts 
will create tomorrow’s exceptions. 

For now, we can only hope that one 
day the Supreme Court will answer 
Justice Pariente’s call and recognize 
that the time has come to abolish 
the impact rule. While that act may 
remove a fertile area for law school 
torts examination questions, abolition 
will certainly validate the reality of 
emotional and mental injury, and al- 
leviate the uncertainty created by a 
rule defined by its exceptions. 
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CRIMINAL LAW 


by Richard M. Summa 


After Chicone: 


Blasting the Bedrock of the Criminal Law 


n Chicone v. State, 684 So. 2d 

736 (Fla. 1996), the Florida Su- 

preme Court recited a bedrock 

principle of criminal law. Mens 
rea is the of, rather than the 
exception to, the principles of Anglo- 
American criminal jurisprudence.' 
In other words, mens rea, or guilty 
mind, is a defining characteristic of 
criminal conduct. Criminal offenses 
that require no mens rea are gener- 
ally disfavored. Some indication of 
legislative intent, express or implied, 
is required to dispense with mens rea 
as an element of a crime.’ This article 
notes that criminal offenses lacking 
mens rea are not unconstitutional per 
se, but concludes that such offenses 
must be regarded as strict liability or 
public welfare offenses and may not 
be punished as felonies. 

Jerry Jay Chicone III, was convicted 
of, inter alia, the third degree felony 
of possession of cocaine. He argued, 
inter alia, that the trial court erred 
in refusing to instruct the jury that 
the state must prove the mens rea 
element of knowledge of the illicit 
nature of the substance. The Florida 
Supreme Court agreed with Chicone, 
holding that the trial court erred in 
failing to instruct the jury that the 
state must prove that the defendant 
had knowledge of the illicit nature 
of the substance, thus, satisfying the 
mens rea requirement of the criminal 
law. 

The holding of Chicone is multi- 
faceted: 1) the plain language of the 
possession of cocaine statute imposes 
no mens rea requirement;* 2) absent 
mens rea, possession of cocaine is a 
strict liability offense encompassing 
innocent conduct;‘ 3) the imposition of 


felony punishment for a strict liability 
offense violates due process;> 4) it is 
presumed that the legislature did not 
intend to enact an unconstitutional 
statute;* 5) it is necessary, therefore, to 
save the constitutionality of the pos- 
session of cocaine statute by inferring, 
as a matter of judicial construction, 
the mens rea element of knowledge of 
the illicit nature of the substance.’ 

Some may argue that Chicone did 
not hold the possession of cocaine 
statute unconstitutional. Rather, the 
Florida Supreme Court simply con- 
strued the statute in a manner so as 
to avoid the constitutional question. 
This view ignores the first canon of 
statutory interpretation which states 
that the plain language of a statute 
shall be given effect if the intent of 
the legislature is clear and unambigu- 
ous.® In Chicone, the Supreme Court 
acknowledged that the plain language 
of the statute imposed no mens rea 
requirement. That being the case, no 
judicial construction was required 
or even authorized.’ It was only the 
finding of a constitutional defect 
which authorized the Supreme Court 
to engage in the judicial construction 
necessary to support its ultimate 
holding — that knowledge of the illicit 
nature of the substance is an element 
of the possession offense. 

After Chicone, the Florida Legisla- 
ture came to the view, at least with 
respect to controlled substances, that 
the mens rea requirement, the bedrock 
principle of Anglo-American criminal 
law, was no longer a sound public 
policy. The legislature dispensed with 
the mens rea requirement by enact- 
ing FS. §893.101. Section 893.101(1) 
states that the holding of Chicone 
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— that the state must prove that the 
defendant knew of the illicit nature 
of the substance — was contrary to 
legislative intent. F.S. §893.101(2) 
provides: The [legislature finds that 
knowledge of the illicit nature of a 
controlled substance is not an element 
of any offense under this chapter. Lack 
of knowledge of the illicit nature of a 
controiled substance is an affirmative 
defense to the offenses of this chap- 
ter. 

By this enactment, the legislature 
converted the offense of possession of 
cocaine, and all other Ch. 893 offenses, 
to strict liability crimes, as clearly 
stated in Chicone."° 

The enactment of F.'S. §893.101, 
however, did not overrule Chicone. 
The legislature could not overrule 
the constitutional aspect of Chicone 
because the separation of powers 
doctrine confers upon the judiciary 
the sole authority to say whether a 
statute is constitutional.'' On the 
other hand, the legislature possesses 
the sole authority to determine the 
elements of a criminal offense." It is 
correct to state, therefore, that the en- 
actment of F.'S. §893.101 superseded 
Chicone, but only in part. Chicone’s 
ultimate holding, that the mens rea 
element will be inferred as a matter of 
judicial construction, may not stand. 

State v. Rubio, 967 So. 2d 768 (Fla. 
2007), is consistent with the consti- 
tutional rule articulated in Chicone. 
In State v. Rubio, the Florida Su- 
preme Court held that a portion of 
the Florida Medicaid provider fraud 
statute was unconstitutional. FS. 
§409.920(2)(a) (2002) made it a third 
degree felony to “knowingly” submit 
a false Medicaid claim. The term 


¢ 
| 
| 
| 
= 
here 


“knowingly,” however, was defined in 
§409.920(1)(d) to mean that the act 
is “done by a person who is aware or 
should be aware of the nature of his 
or her conduct and that his or her 
conduct is substantially certain to 
cause the intended result.” 

The Florida Supreme Court held 
that the portion of the statute pro- 
viding felony liability for one who 
“should be aware” of the falsity of the 
Medicaid claim was unconstitutional. 
The “should be aware” standard did 
not constitute mens rea and permitted 
conviction on the basis of negligent 
conduct. Since the case was still in the 
informational stage of the proceed- 
ings, the Supreme Court held that the 
constitutionality of the statute could 
be saved by severing the “should be 
aware” language. Severance of that 
language assured that a conviction 
could not be obtained without proof 
of mens rea. In this manner, State v. 
Rubio parallels the Chicone rule that 
a felony conviction, without proof of 
mens rea, violates due process. 

The relationship between Chicone 
and FS. §893.101 invites the following 
syllogism. The imposition of felony 
punishment for a strict liability of- 
fense is unconstitutional; possession 
of cocaine is a strict liability offense; 
the possession of cocaine statute is, 
therefore, unconstitutional. While the 
syllogism seems logical, the particu- 
lars of the law demonstrate that it is 
not entirely correct in the legal sense. 


In United States v. Balint, 258 U.S. 


250 (1922), the Supreme Court held 


from the negligence of those who deal 
in dangerous items."* 

The Supreme Court in Balint, how- 
ever, was not presented with a ques- 
tion regarding the constitutionality of 
felony punishment upon conviction for 
a strict liability offense. 

In Staples v. United States, 511 
U.S. 600 (1994), the Supreme Court 
strongly implied that the imposition of 
felony punishment for a strict liability 


that a charging document was not 


legally deficient for failing to allege 
mens rea in the charge of a criminal 
offense. Specifically, the Supreme 
Court held that a tax revenue statute 
may impose criminal penalties as a 
means of narcotics regulation without 
requiring proof that the defendant 
knew that the narcotics he sold were 
of the type proscribed by the statute, 
i.e., strict liability. The imposition of 
criminal penalties for violations of 
public welfare regulations, also known 
as strict liability offenses, does not 
violate due process.'® The rationale 
supporting criminal punishment for 
public welfare offenses states that 
such punishment is necessary, or at 
least helpful, in protecting the public 


offense would be unconstitutional. 


Close adherence to the early cases... 
might suggest that punishing a violation 
as a felony is simply incompatible with 
the theory of the public welfare offense. 
In this view, absent a clear statement from 
Congress that mens rea is not required, 
we should not apply the public welfare 
rationale to interpret any statute defin- 
ing a felony offense as dispensing with 
mens rea. 


In Chicone, the Florida Supreme 
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Court likewise stated that the im- 
position of felony punishment was 
incongruous with crimes that require 
no mens rea.'® 

By enacting F.S. §893.101, the 
Florida Legislature did what no leg- 
islature, state or federal, had done 
before — expressly repudiate the 
efforts of the judiciary to save the 
constitutionality of a criminal statute 
by implying a mens rea element. Yet, 
it was within the sole power of the 
legislature to prescribe the elements 
of the criminal offense of possession of 
cocaine. In State v. Giorgetti, 868 So. 
2d 512, 516 (Fla. 2004), the Supreme 
Court acknowledged that an express 
provision dispensing with mens rea 
will always control the determination 
of the elements of the offense.'’ In 
Giorgetti, the Florida Supreme Court 
also recognized, however, that scienter 
is often necessary to comport with due 
process constraints.'* The elimination 
of scienter from a criminal statute 
must be done within constitutional 
constraints.” 

The legislative insistence that a 
conviction for possession of cocaine 
does not require proof of mens rea 
seems to compel the conclusion that 
the statute is unconstitutional. Chi- 
cone held, in part, that the statute 
was unconstitutional for lack of mens 
rea. The enactment of FS. §893.101 
simply confirmed the judicial deter- 
mination that the statute, by its plain 
language, did not require mens rea. 
The legislature cannot overrule the 
constitutional ruling of the judiciary. 
Ergo, the statute is unconstitutional. 
But that does not end the inquiry. 

After finding the statute unconstitu- 
tional the Supreme Court, in Chicone, 
saved the statute by inferring a mens 
rea requirement. Since the Supreme 
Court can no longer save the statute 
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a conviction for 
possession of cocaine 
does not require proof 
of mens rea seems to 
compel the conclusion 
that the statute is 
unconstitutional. 


by inferring a mens rea element, the 
question next presented is whether 
the Supreme Court can save the stat- 
ute by alternative means. This ques- 
tion must be answered affirmatively. 
The constitutional right of substan- 
tive due process protects a number 
of interests including the availability 
or harshness of punishment or other 
remedies imposed against citizens by 
government actors.”’ The imposition 
of felony punishment is incompatible 
with the theory supporting the public 
welfare or strict liability offense. The 
tension between the punishment and 
the theory may be resolved, however, 
by mitigating the punishment avail- 
able for violation of the strict liability 
offense. Relevant precedent is found 
in the federal decisions. 

In United States v. Wulff, 758 F.2d 
1121, 1124 (6th Cir. 1985), the circuit 
court concluded that the district 
court properly dismissed an indict- 
ment charging a felony violation of 
the Migratory Bird Treaty Act. The 
court concluded that a felony prosecu- 
tion was not permissible because the 
statute did not require mens rea, and 
the potential penalty of a felony con- 
viction and two-year imprisonment 
would violate due process. The circuit 
court, however, cited United States 
v. St. Pierre, 578 F. Supp. 1424, 1429 
(D.S.D. 1983), for the proposition that 
a conviction may be sentenced pursu- 
ant to the misdemeanor provision of 
the act. These federal authorities are 
consistent with Chicone and State v. 
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Rubio. 

The federal and state authorities 
establish the following rule of law. It 
is unconstitutional to impose felony 
punishment for an offense not re- 
quiring proof of mens rea. One must 
conclude, therefore, that a strict li- 
ability offense such as possession of 
cocaine may be punished only as a 
misdemeanor.) 
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ment v. Real Property, 588 So. 2d 957, 960 
(Fla. 1991). 
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APPELLATE PRACTICE 


by Jonathan M. Streisfeld 


very diligent trial attorney 
strives to prevent grounds 
for reversal on appeal. Espe- 
cially in the divorce arena, 
where the personal lives of the spouses 
and children have been turned upside 
down by a trial, the pressure to bring 
finality to the process is extreme. 
Adding an appeal only makes things 
worse, emotionally and financially. A 
survey of Florida appellate decisions 
involving divorce decrees reveals one 
of the common grounds for reversals 
of final judgments is the lack of requi- 
site findings of fact, causing remands 
that could surely have been avoided. 
The Fourth District Court of Appeal 
addressed the required attention to 
detail when it held: 

{I]t is the responsibility of the lawyers 
and the trial court to resolve all of the 
issues in a dissolution matter, with me- 
ticulous attention to the details required 
by [C]hapter 61 and current case law. In 
the absence of such attention, needless, 
expensive post-trial, and appellate activity 
will occur... .' 


Reversals for further trial court 
proceedings will no doubt frustrate 
clients, especially when the appellate 
opinion reflects the appellate panel’s 
clear indication that the reversal and 
costs of appeal could have been avoided 
if the findings were merely included 
in the final judgment. This article will 
point out some pitfalls to be avoided 
and assist with the preparation of final 
judgments to limit appellate reversals 
for missing findings. 

Readers should not assume this 
article covers every factual finding 
required in every context; however, 
the author provides below a list of 
necessary factual findings based on 
statutes and case law to assist judg-. 


We’re Back: 


ment preparation for many common 
and some uncommon issues. Some 
sections in FS. Ch. 61 expressly re- 


quire the court to “find” or “determine” . 


certain facts or circumstances to exist. 
For many such sections, there are no 
reported cases discussing whether 
failure to include an express factual 
finding will require reversal. It is ap- 
parent that appellate courts require 
written findings where the Florida 
Legislature includes the word “find” 
in the statute. Best practices suggest 
including findings in an effort to avoid 
being a case of first impression with 
regard to statutes for which there 
are no appellate decisions. Even if 
counsel believes that the trial judge 
made erroneous findings, including 
those erroneous findings in the judg- 
ment should assist in bringing the 
claimed error to the appellate court’s 
attention. Also, since the Florida Leg- 
islature and courts continue to act, 
there is no substitute for updating 
your research in preparing for trial 
or drafting a proposed final judgment. 
Finally, the form orders included in 
the Florida Family Law Rules of Pro- 
cedure provide a great resource. 


is There Evidence to Support 
the Finding? 

Findings of fact cannot be made with- 
out supporting competent, substantial 
evidence. Numerous appellate decisions 
indicate that the failure to present evi- 
dence precludes reversal.” 

Remand for evaluation of record 
evidence supporting a ruling is surely 
appropriate. However, appellate deci- 
sions ordering new evidentiary hear- 
ings can be troublesome, especially 
where the record clearly reflects that 
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The Appellate Court Said You Didn’t Find Anything 


the appellant neglected (or intention- 
ally failed) to prepare the issue for 
trial. Such orders give that party an- 
other bite at the apple. Detailed trial 
court findings reflecting the conduct 
that caused the court either not to 
address the issue or rule against the 
appellant due to the lack of record 
evidence should thwart remand in 
that situation. 

As an example, in dealing with eq- 
uitable distribution, the failure to put 
on evidence as to the value of an asset 
or liability prevents the inclusion of 
findings regarding the distribution of 
that asset or liability. Appellate courts 
have affirmed the equitable distribu- 
tion without remand for valuation 
of the missing asset or liability and 
without adjustment of the distribu- 
tions.* Thus, there may be no ability 
to correct the error. 


Failure to Move for Rehearing 
Below 

There is conflict among the district 
courts of appeal regarding whether 
a party can appeal the trial court’s 
failure to include required factual 
findings if that party has not filed a 
timely motion for rehearing pursuant 
to Florida Family Law Rule of Pro- 
cedure 12.530, which adopts Florida 
Rule of Civil Procedure 1.530. The 
First, Third, and Fifth district courts 
of appeal nave ruled that a motion 
for rehearing is required to preserve 
the issue for appeal — Fourth District 
case law conflicts. 

In Broadfoot v. Broadfoot,791 So. 2d 
584, 585 (Fla. 3d DCA 2001), the court 
explained this rule of unpreserved 
error by stating findings are to be re- 
quested at the irial level, presumably 


| 
| 
‘ 


during the final hearing or in the pro- 
posed judgment. If the judgment lacks 
findings, rehearing should be sought 
for this purpose.* The Third District 
established the following standard: 


As a general rule, we decline to consider 
claims which were not presented in the 
first instance in the trial court. See, e.g., 
Rokicki v. Rokicki, 660 So. 2d 362, 364 
(Fla. 3d DCA 1995). In this case there is 
no indication that the need for statutory 
findings was called to the attention of the 
trial court. 

Where, as here, the basis for the award 
is reasonably clear and supported by the 
record, we decline to reverse on account of 
the absence of statutory findings. We do, 
of course, reserve the right to reverse on 
account of an absence of findings (whether 
the point was raised in the trial court or 
not) if the absence of the statutory findings 
frustrates this court’s appellate review. See 
Levi v. Levi, 780 So. 2d 261, 263 (Fla. 3d 
DCA 2001); McCarty v. McCarty, 710 So. 
2d 713, 715 (Fla. Ist DCA 1998).° 


Dorsett v. Dorsett, 902 So. 2d 947 
(Fla. 4th DCA 2005), is in conflict. 
That court held that a lack of required 
findings of fact creates fundamental 
error on the face of the judgment 
requiring reversal and remand for 
the necessary findings.® The Second 
District recently noted in Esaw v. 


Esaw, 965 So. 2d 1261 (Fla. 2d DCA 
2007), that it has yet to weigh in on 
this issue. 

If rehearing is not sought, the trial 
court is powerless to alter or amend 
the judgment to include the required 
findings of fact absent relinquishment 
of jurisdiction (discussed below). Appel- 
late courts have, on occasion, relaxed 
this rule where the record is deemed 
sufficient to determine whether the 
evidence supports the ruling, and 
neither party sought findings at trial 
or via a motion for rehearing.’ Avoid 
risk by requesting the findings at trial 
or in your proposed final judgment. 
Seek rehearing if the judgment lacks 
required findings, especially if the trial 
judge authored the final judgment. 

Rule 1.530 contains a 10-day limi- 
tation from the date the judgment is 
rendered to move for rehearing, or 
to amend or alter the judgment. If a 
motion is not served, and the court 
has not otherwise acted sua sponte 
during this 10-day period to include 
the requisite findings, the trial court 
is barred by rule from taking action.*® 
The same is true if the court has 
already denied rehearing and the 10- 


day period later expires.° 


Rule 1.540 Motions Distinguished 

Rule 1.530’s 10-day period does 
not affect motions available under 
Fla. R. Civ. P. 1.540," but a party 
must be careful not te confuse the 
bases for moving for relief under 
Rule 1.530 versus Rule 1.540(b)."! 
Rule 1.540(a) does permit correction 
of clerical mistakes “arising from 
oversight or omission” at any time 
either on the trial court’s initiative or 
in response to a motion. Clerical mis- 
takes are those which do not affect 
the substance of the judgment. The 
Levy court rejected the husband’s 
Rule 1.540(a) argument because “the 
amendment under review added new 
findings of fact and altered the plan 
of distribution.”’* During an appeal, 
clerical mistakes must be corrected 
before the “record on appeal is dock- 
eted in the appellate court, and 
thereafter while the appeal is pend- 
ing may be so corrected with leave of 
the appellate court.””’ 


Relinquishment of Jurisdiction 
Leave of the appellate court to 
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correct clerical and other errors is 
typically accomplished by a motion to 
relinquish jurisdiction. The appellate 
court relinquishes jurisdiction to the 
trial court which is lost during the 
appeal. The trial court rules on the 
relinquished issue(s) to assist the 
appellate court, and the new order 
is given to the appellate court to be 
considered in the pending appeal. 
Relinquishment of jurisdiction is also 
available to address matters for which 
a Rule 1.530 motion was required." 

Use of the relinquishment procedure 
shoulc be encouraged especially when 
counsel recognizes that missing find- 
ings of fact negatively impact the appel- 
late court's ability to decide an appellate 
issue. A joint motion should be received 
favorably by the appellate court. Uni- 
lateral motions are permitted and may 
legitimately expose the opposing side’s 
unwillingness to act reasonably and his 
or her motives on appeal. 


impact of the Lack of a Record 
Many appellate opinions address 
the failure to supply a transcript of 
the hearing which gave rise to the 
appealed order, concluding that the 
courts are constrained to affirm. 
However, there is conflict among the 
district courts on this issue. Appeals of 
final judgments come to the appellate 
court “clothed with the presumption 
of correctness,” and it is necessary 
to establish an abuse of discretion 
or erroneous application of a rule of 
law.© Noting contrary authority in 
the Broadfoot line of cases discussed 
above, the Dorsett court observed that 
the lack of a transcript does not pre- 
clude appellate review of an error of 
law appearing on the face of the judg- 
ment.'* The Dorsett court reversed 
and remanded the ruling regarding 
the parties’ purported agreement 
to the wife’s use and possession of 
the former marital home because it 
called for the wife and son to vacate 
the home when the child was still a 
minor. The order did not contain find- 
ings as to how such an arrangement 
would not harm the child’s interests." 
The court also reversed for missing 
findings supporting deferring the 
effectiveness of an income deduction 
order and the equitable distribution."* 
The court specifically indicated that- 


the trial court could take additional 
testimony or rule on the record, as it 
deemed appropriate. Therefore, the 
lack of a hearing transcript will not 
always prevent reversal on appeal. 

Esaw reflects a different view as 
to fundamental error, at least in the 
context of alimony and equitable dis- 
tribution rulings. Noting the contrary 
position taken by the Fourth District 
in Dorsett, the Second District appears 
to have aligned itself with the First 
District. The Esaw judgment did not 
contain factual findings for either 
alimony or equitable distribution. The 
Second District observed that the lack 
of a transcript was the more salient 
impediment than a lack of findings, 
and proceeded to conclude that ap- 
plication of a harmless error analysis, 
under FS. §59.041, was warranted. 
Under that statute, error is harmful, 
and therefore reversible, if it is rea- 
sonably probable that a result more 
favorable to the appellant would have 
been reached if error had not been 
committed.'® Without the transcript, 
it is ordinarily impossible for the ap- 
pellant to establish harmful error.” 
Acknowledging that circumstances 
exist in which a claim of inadequate 
findings can lead to reversal in the 
absence of a transcript, i.e., an award 
of attorneys’ fees without adequate 
findings required by Florida Patient’s 
Compensation Fund v. Rowe, 472 So. 
2d 1145 (Fla. 1985); the Second Dis- 
trict concluded that a lack of findings 
does not create fundamental error in 
the context of alimony and equitable 
distribution.”' Since the wife did not 
argue fundamental error on the face 
of the judgment as a result of deficient 
findings, and there was no transcript, 
the Second District affirmed.” 


Finality of Judgments Prevents 
New Findings 

Once the judgment becomes final, 
the rights of the parties determined 
by the judgment become fixed as a 
matter of law.”* A judgment becomes 
final once the time period for filing 
an appeal has expired and if there 
are no motions pending pursuant to 
Fla. R. Civ. P. 1.530. Thereafter, the 
trial court is permitted to clarify that 
which is implicit in the final judgment 
and, of course, enforce the judgment.” 
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No property determination can occur 
after the judgment is rendered un- 
less there is a specific reservation of 
jurisdiction as to specific property.” 
Trial courts are also not permitted to 
amend a judgment when it is appar- 
ent that the relief requested would 
require a modification petition. The 
distinction between clarification and 
modification is discussed in Pomeranz 
v. Pomeranz, 961 So. 2d 1068 (Fla. 4th 
DCA 2007). The court explained: 

A modification seeks to change the sta- 
tus quo and seeks a new benefit for one 
party. Dickinson v. Dickinson, 746 So. 2d 
1253, 1254 (Fla. 5th DCA 1999). On the 
other hand, a clarification does not seek to 
change rights and obligations, but to make 


a judgment more clear and precise. Fussell 
v. Fussell, 778 So. 2d 517, 518 (Fla. lst DCA 


’ 2001). In order for the trial court to modify 


a final judgment, the moving party must 
present the issue by appropriate pleadings. 
McDonald v. McDonald, 732 So. 2d 505, 
506 (Fla. 4th DCA 1999). 


The Fourth District affirmed the 
clarification of ambiguous language 
regarding whether the wife had 
final authority to determine which 
school the children would attend.” 
However, it reversed the ruling on a 
motion to compel, which granted the 
wife ultimate authority for decisions 
regarding the health, education, and 
general welfare of the children, con- 
cluding that this was a modification 
of the judgment because it conferred 
a new benefit to the wife.”’ 


Required Written Findings 

Examples, organized by subject 
matter, of required express findings 
which can be utilized for final judg- 
ment preparation are provided below. 
The list is not exhaustive. Consult 
current case law, statutes, and the 
Florida Family Law Rules of Proce- 
dure and Forms. 

Equitable Distribution 

¢ Specific written findings identify- 
ing, valuing, and distributing marital 
and nonmarital assets and liabilities 
are required.”* 

¢ If an unequal distribution is 
ordered, the “court must specifically 
address the facts pertinent to each 
statutory consideration to support its 
decision to distribute marital assets in 
an unbalanced manner.”” 

¢ Value of enhancement and ap- 
preciation of nonmarital assets during 
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the marriage, including which portion 
is attributable to marital labor, must 
be explained.” 

Alimony 

¢ Alimony determinations require 
factual findings relative to the FS. 
§61.08(2) factors.* 

¢ Reduction or termination of 
alimony based on specific findings 
that the recipient spouse has entered 
into a “supportive relationship” with 
another individual, i.e., cohabitation, 
with due consideration given to the 
11 nonexclusive statutory factors.* 

Income for Alimony and Child 
Support 

¢ Actual income for alimony and 
child support purposes requires fac- 
tual findings regarding a spouse’s 
probable and potential earnings level, 
sources of actual and imputed income, 
and any adjustments to income.” 

¢ FS. §61.30(2)(b) specifies con- 
siderations to be taken into account 
when imputing income for child sup- 
port, and case law indicates that those 
same factors apply to imputation for 
alimony purposes.** 

Child Support 

¢ Child support determinations 
must contain factual findings suf- 
ficient to allow the appellate court to 
ascertain the basis of the child sup- 
port calculations.* 

¢ Awards which deviate from the 
statutory support guidelines by more 
than five percent require a written 
finding explaining why ordering pay- 
ment of the guideline amount would 
be unjust or inappropriate.* 

¢ When providing for health care 
insurance coverage for a minor child 
pursuant to F:'S. §61.13(1)(b), a specific 
finding that the coverage is reason- 
ably available is required.*’ 

Life Insurance as Security 

¢ A life insurance requirement to 
secure alimony and child support pay- 
ments requires findings regarding the 
special circumstance(s) generating 
need to protect the recipient, as well 
as to the amount of insurance needed, 
the cost of suck insurance, and the 
insurability of the party being ordered 
to obtain it.* 

Child Custody and Visitation 

¢ Rotating custody determina- 
tions, pursuant to FS. §61.121 (2007), 
require findings indicating court’s_ 


consideration of factors established 
in case law and the statutory finding 
that rotating custody is in the best 
interest of the child.** 

¢ If one parent is awarded sole pa- 
rental responsibility for a minor child, 
the court must include a finding that 
shared parental responsibility would 
be detrimental to the child.“ 

¢ A modification order regarding 
visitation requires findings that a) a 
material change in circumstances has 
arisen since the prior visitation order; 
and b) the welfare of the child will be 
promoted by the modification.*' 

¢ Ifan order suspends visitation, the 
court must set forth specific require- 
ments or standards necessary for the 
parent to restore visitation rights.” 


* Minor child’s visitation travel 


expenses in relocation cases require 
findings justifying the decision as 
it relates to the parties’ respective 
financial circumstances.** 

Enforcement and Income Deduction 
Orders 

¢ Enforcement orders providing for 
alimony or child support require find- 
ings regarding the obligor’s imputed 
or actual present ability to comply 
with the order.“ This is also required 
in the final judgment itself.*° 

¢ FS. §61.1301(1)(c) provides alter- 
native written findings that must be 
made in the context of orders delaying 
the effective date of an income deduc- 
tion order upon good cause shown, 
including acting to suspend and 
modify an existing income deduction 
order.*® 

¢ Contempt orders must contain 
findings 
that a prior order of support was entered, 
that the alleged contemnor has failed to 
pay part or all of the support ordered, that 
the alleged contemnor had the present 
ability to pay support, and that the al- 
leged contemnor willfully failed to comply 
with the prior court order. The order shall 
contain a recital of the facts on which these 
findings are based.“ 

¢ If incarceration or another sanc- 
tion to coerce compliance with a 
support order is ordered, “a separate 
affirmative finding that the contem- 
nor has the present ability to comply 
with the purge and the factual basis 
for that finding” is required.** 

¢ Awrit of bodily attachment must 
include specific information delin- 
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eated in FS. §61.11(2) for entry into 
the Florida Crime Information Center 
telecommunications system. 

Attorneys’ Fees 

¢ Attorneys’ fees rulings must 
include findings regarding both the 
traditional findings as to reasonable- 
ness of hourly rates charged and the 
number of hours expended, as well 
as the parties’ respective needs and 
ability to pay.” 


Conclusion 

Taking responsibility to comb 
through the relevant statutes, rules, 
and case law should eliminate the 
risks of reversal and remand for miss- 
ing findings of fact. As highlighted in 
this article, merely using the buzz 
word language may not be enough. 
If missing findings are discovered 
in the judgment, there are options 
to eliminate error before the appeal. 
Other options are available even after 
the appeal has been filed. These op- 
tions exist to promote a process which 
provides fair and complete relief to 
litigants, and to avoid repetitive ap- 
peals.O 
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urricanes as just nursery 
rhymes? After hurricane 
winds calm, the battle is 
over who pays what to 
whom, and who must repair the physi- 
cal damage. The battle becomes more 
intense and the outcome less certain 
when the payer is an insurer and the 
damage is to a condominium. 

The efficient reconstruction of casu- 
alty damaged condominiums is a mat- 
ter of great public interest. Of course, if 
you prefer to emulate the Mad Hatter, 
then you can pretend as we did during 
the 1970s and 1980s that Florida is 
immune from casualties, and flip to 
the next article. 


The Battlefield 

The condominium context, the 
broadest conflict in Florida, involves 
over 22,000 associations, nearly 
1,400,000 individual units,” and count- 
less owners, tenants, and lenders. In 
many condominiums a three-way bat- 
tle pits insurers against condominium 
associations against condominium 
unit owners. 

The battle is fought over two com- 
peting duties: the duty to insure prop- 
erty and the duty to repair property. 
Usually, identifying who has the duty 
to repair is easy. Similarly, usually 
the person who must repair has the 
duty to insure. Just as Alice discov- 
ered in Wonderland, what is usual in 
condominium law is frequently the 
unusual. 

Between competing duties of insur- 
ing and repairing, the “no man’s land” 
of the battlefield, is the real issue: Who 
is responsible to fund casualty loss 
repair expenses not funded by insur- 


ance?’ Usually the amount not funded 
is the result of the insurance policy 


deductible. If the issue is ignored, - 


then condominium unit owners and 
their condominium associations will 
not have sufficient funds to repair ca- 
sualty losses, endangering the owners’ 
quality of life and investments, and 
undermining lenders’ security. 

This article analyzes the disconnect 
between the two duties, including the 
statutory foundation for condominium 
insurance coverage, contractual du- 
ties of condominium unit owners and 
condominium associations stated in 
“condominium documents,’ and the 
Plaza East trilogy interpretation of the 
statutory duties which disregarded 
contractual duties. Last but not least, 
unlike the Mad Hatter, this article will 
suggest a path out of “Wonderland” to 
a logical reality. 

Staggering dollar amounts compel 
this analysis. Nearly every casualty 
insurance policy has a deductible. As 
deductibles increase from small fixed 
dollar amounts to deceptively small 
percentages of policy value, the impact 
upon condominiums is astronomical. A 
deductible calculated by a percentage 
of the policy value, especially when 
units’ insured values have increased, 
creates unfathomable insurance pro- 
ceeds shortfalls when repairs must 
commence. 

Though Florida homeowners’ asso- 
ciation communities are not governed 
by the Florida Condominium Act* and 
are not addressed in this article, many 
are becoming more akin to condomini- 
ums. Therefore, Florida practitioners 
must anticipate that insurance issues 
addressed here will be raised in the 
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The Plaza East Trilogy: 
Not a Nursery Rhyme, But Scary Warfare 


“If I had a world of my own, everything would be nonsense. Nothing would be what it is, because everything would be what it isn't. 
And contrary wise, what is, it wouldn’t be. And what it wouldn’t be, it would. You see?” 


“It would be so nice if something made sense for a change.”! 


homeowners’ association context. 


Risk Allocation Factors 

History magnifies the condominium 
insurance battle through four distinct 
lenses, or factors. The first factor is 
that unit owners, usually neighbors, 
are the decisionmakers for their 
condominium association after the 
developer departs the community. 
Unfortunately, few owners are aware 
of how their association is governed, 
and fewer volunteer to serve their 
association. Nearly all association 
directors serve without compensation, 
each paying the same assessments as 
other owners. 

The second factor is the legislature’s 
numerous amendments to the Florida 
Condominium Act changing what por- 
tions of a condominium are insured 
and by whom. Usually insurance law 
changes are driven by insurers seek- 
ing to reallocate risks. 

The third factor is the contractual 
relationship® between condominium 
unit owners and their condominium 
association created by developer- 
crafted condominium documents’ 
(hopefully, but not always, drafted by 
knowledgeable Florida counsel). In 
theory, the marketplace drives devel- 
opers to allocate risk and expenses be- 
tween unit owners and condominium 
associations. While unit purchasers 
constitute the market when a condo- 
minium is created, and purchasers 
must receive condominium documents 
to review and understand within a 
15-day right of recession period,* few 
purchasers read beyond the title page 
and fewer understand the documents. 
Therefore, in reality, the project lender 
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mandates how casualty risks and in- 
surance costs are allocated. 

Add to the usual brew a curiously 
acidic fourth factor: small groups of 
extremely vocal unit owners, highly 
dissatisfied with, and suspicious of, 
association governance, who fre- 
quently vilify volunteer directors and 
constantly barrage legislators. Direc- 
tors, after volunteering their time and 
energy to the community, have little 
extra time to advocate the “other side”; 
thus, legislators rarely hear from the 
directors charged with making on-the- 
spot decisions. 


The Condominium Act Shifting 
with Time 

The Florida Legislature sought the 
impossible: to accommodate all com- 
peting interests, including reducing 
premiums, reducing risks, and protect- 
ing owners as well as lenders. In this 
quixotic quest, extensive duties were 
placed upon associations to obtain, 
and upon insurers to provide, broad 
insurance coverage.’ Interestingly, the 
condominium act originally did not 
expressly regulate insurance.'° Not 
until 1979, when the condominium 
act was restructured, were associa- 
tions charged with insuring not only 
a condominium’s common elements, 
but also insuring units."! 

Insurer complaints resulted in 
exceptions to condominium casualty 
insurance coverage to reduce associa- 
tion premium expenses. In 1986, wall 
and floor coverings located in a unit 
were excepted from association cov- 
erage.’ In 1992, most nonstructural 
items in a unit, including appliances, 
were excepted.'* However, these risks 
did not just go away; the risks were 
shifted to unit owners, increasing unit 
owner premiums. 

Then Hurricane Andrew blew 
through south Florida and through 
casualty insurance. The legislature’s 
effort to further reduce premiums 
led to further risk reallocation and 
recognition that casualty risks in 
condominiums were unlike casualty 
risks in single family dwellings. A 
single family dwelling owner could 
be treated like an island, entirely of 
itself; however, unit owners in a condo- 
minium could not be an island because 
unit owners must rely upon each other 


to have funds to rebuild.'* Neverthe- 
less, many owners still did not obtain 
insurance, which in turn, endangered 
the viability of their condominiums. 

A condominium association’s mini- 
mum duty to insure was changed. 
Eventually, the act read: 


Every hazard insurance policy issued or 
renewed on or after January 1, 2004, to 
protect the condominium shall provide 
primary coverage for: 

1. All portions of the condominium 
property located outside the units; 

2. The condominium property located 
inside the units as such property was 
initially installed, or replacements thereof 
of like kind and quality and in accordance 
with the original plans and specifications 
or, if the original plans and specifications 
are not available, as they existed at the 
time the unit was initially conveyed; and 

3. All portions of the condominium 
property for which the declaration of 
condominium requires coverage by the 
association. 

Anything to the contrary notwithstand- 
ing, the terms “condominium property,” 
“building,” “improvements,” “insurable 
improvements,” “common elements,” “as- 
sociation property,” or any other term 
found in the declaration of condominium 
which defines the scope of property or 
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casualty insurance that a condominium 
association must obtain shall exclude all 
floor, wall, and ceiling coverings, electri- 
cal fixtures, appliances, air conditioner or 
heating equipment, water heaters, water 
filters, built-in cabinets and countertops, 
and window treatments, including curtains, 
drapes, blinds, hardware, and similar 
window treatment components, or replace- 
ments of any of the foregoing which are 
located within the boundaries of a unit and 
serve only one unit and all air conditioning 
compressors that service only an individual 
unit, whether or not located within the unit 
boundaries. The foregoing is intended to 
establish the property or casualty insur- 
ing responsibilities of the association and 
those of the individual unit owner and do 
not serve to broaden or extend the perils 
of coverage afforded by any insurance con- 
tract provided to the individual unit owner. 
Beginning January 1, 2004, the association 
shall have the authority to amend the dec- 
laration of condominium, without regard to 
any requirement for mortgagee approval 
of amendments affecting insurance re- 
quirements, to conform the declaration of 
condominium to the coverage requirements 
of this section.’ 


Thus, the legislature provided a 
concise, three-part test defining what 
a condominium association must 
insure and then listed exclusions to 
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mandatory coverage. Unfortunately, 
the extended duty to insure did not 
include a corresponding extended duty 
to repair insured items. 

Hurricane Andrew brought another 
significant change to insurance cover- 
age. Unit owners now had a duty to 
obtain insurance coverage: “All real or 
personal property located within the 
boundaries of the unit owner’s unit 
which is excluded from the coverage to 
be provided by the association as set 
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forth in paragraph (b) shall be insured 
by the individual unit owner.”* Unfor- 
tunately, most unit owners overlooked 
their duty to insure. The gap between 
association coverage and unit owner 
coverage was exacerbated because the 
duty to insure was not equal to the 
duty to repair. 

This gap was increased in condo- 
miniums with many retirees because 
retirees’ units often do not have mort- 
gages. Without a lender forcing those 
unit owners to insure, few of those unit 
owners had insurance when the hur- 
ricanes of 2004" and 2005** hit almost 
every Florida county. This created a 
further disconnect between the duty 
to insure and repair. 


Obviously, each of the competing . 


interests cannot be accommodated 
under present market conditions. The 
legislature’s current stated goal is: 

In order to protect the safety, health, and 
welfare of the people of the State of Florida 
and to ensure consistency in the provision 
of insurance coverage to condominiums and 
their unit owners, paragraphs (b) and (c) 
are deemed to apply to every condominium 
in the state, regardless of the date of its 
declaration of condominium. It is the intent 
of the [llegislature to encourage lower or 
stable insurance premiums for associations 
described in this section.'® 

At the same time, the legislature 
finally acknowledged that full replace- 
ment value insurance coverage was 
a practical impossibility. “Adequate 
insurance, regardless of any require- 
ment in the declaration of condomin- 
ium for coverage by the association 
for ‘full insurable value, ‘replacement 
cost, or the like, may include reason- 
able deductibles as determined by the 
board.”” 

Setting the stage for the Plaza 
East trilogy, the legislature did not 
mandate how coverage insufficien- 
cies created by deductibles were to 
be addressed. Instead, the legislature 
continued to allow insufficiencies to 
be addressed by the marketplace, 
through developers, and their counsel 
drafting condominium documents. 


The Missing Link: Repairs 

Two significant issues, not apparent 
before the 2004 losses, became obvi- 
ous because of the increased value of 
units and costs to repair and the shift 
in coverage duties: Who has a duty to 
repair damaged property; and how to 
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fund repairs when repair expenses 
exceeded insurance benefits? The con- 
dominium act addresses the need to 
repair common elements”! and creates 
the duty to insure; but the act does not 
address who repairs those portions of 
an individual unit which are insured 
by the condominium association. 

Unit owner repair duties and cor- 
responding duties to fund repairs 
usually are delineated in a declaration 
of condominium. Most declarations 
are direct: Everything within a unit 
is the unit owner’s duty to repair with 
narrow exceptions for items serving 
more than one unit, such as struc- 
tural walls and utility mains. Thus, an 
owner is usually responsible to repair 
interior nonstructural load bearing 
walls. Declaration drafters believed 
that items utilized by a particular unit 
are regulated by that unit’s owner; 
thus, the risk of damage should follow 
with repair expenses allocated to that 
owner. 

Contrast the duty to repair with 
the duty to insure. The duty to insure 
most items installed by the developer 
inside a unit belongs to the condo- 
minium association.”” In the wake of 
the 2004 and 2005 hurricane season, 
unit owners suddenly became aware 
that though an owner has a duty to 
repair an item, such as an interior 
wall, the condominium association 
may have the duty to insure the item; 
thus, the disconnect of who pays when 
the insurance policy does not provide 
sufficient funds for necessary repairs. 
Many associations, seeking to avoid 
increasing assessments, bargain for 
lower insurance premiums by accept- 
ing larger deductibles; however, there 
is the rare association that budgets 
for casualty loss expenses not paid by 
insurance. 

The shortfall of insurance proceeds 
to pay for unit damage shifted the 
battle to the allocation of repair 
expenses not reimbursed because of 
the deductible. Many declarations of 
condominium anticipated such a situ- 
ation. Generally, declarations provide 
that if insurance proceeds are not 
sufficient to repair all the damage, 
insurance proceeds would first be allo- 
cated to repair common elements. This 
priority helps to ensure that facilities 
serving all owners are repaired. 
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The priority, first allocating insur- 
ance proceeds to repair common 
elements, usually means that the 
remaining proceeds are insufficient to 
repair damaged units.” Many decla- 
rations of condominium provide that 
insurance proceeds remaining after 
common element repairs are paid are 
to be distributed on a pro rata basis 
among the damaged units, allocating 
the deductible shortfall only to owners 
of damaged units. Unit owners who 
avoided damage either by advanced 
preparation, such as installation of 
hurricane shutters, or by plain luck, 
bore no burden. 

Enter the Division of Florida Land 
Sales, Condominiums, and Mobile 
Homes of the Department of Busi- 
ness and Professional Regulation. 
The legislature generally delegated 
to the division regulatory functions 
concerning Florida condominiums.” 
These functions include, as limited 
by Florida’s Administrative Procedure 
Act,” -the promulgation of rules to 
implement the legislature’s purposes” 
and publishing information concern- 
ing declaratory statements.”’ 

In the first of three declaratory 
statements now referred to as the 
“Plaza East trilogy,” regulators sought 
to change the law and declarations 
of condominium. This goal was un- 
derstandable in the political climate 
in which owners were fearful, if not 
scared, and there was a desire to as- 
sist; however, the adage that bad facts 
make bad law certainly could apply to 
the result. 


The Plaza East Trilogy 

The hurricanes of 2004 and 2005 
resulted in large numbers of condo- 
minium associations facing repair bills 
with insufficient insurance proceeds. 
In large part, the insufficiencies were 
due to insurance policy deductibles. 
Insufficiencies were exacerbated 
when older condominium associations 
did not obtain “code and ordinance” 
coverage to pay for changes in build- 
ing requirements.” Thus, the battle- 
ground shifted from who insures to the 
battleground of who pays for repairs. 

The Florida Administrative Proce- 
dures Act authorizes state agencies 
such as the Department of Business 
and Professional Regulation to issue 


declaratory statements interpreting 
laws within their purview.”’ Three 
declaratory statements, collectively 
known as the “Plaza East trilogy” 
were issued in less than a year’s 
time: In re Petition for Declaratory 
Statement: Plaza East Association, 
Inc., DS 2005-055, BPR 2005-00239 
(January 13, 2006); In re Petition for 
Declaratory Statement: Molokai Vil- 
las Condominium Association, Inc., 
DS 2006-028, BPR 2006-06542 (Sep- 
tember 7, 2006); and Jn re Petition for 
Declaratory Statement: Costa del Sol 
Association, Inc., DS 2006-024, BPR 
2006-08898 (November 29, 2006). 


Plaza East, the Decision 

The first decision, the trilogies’ 
namesake, is Plaza East. The issue 
defined for consideration was stated 
in the decision as: 


whether Plaza East Association, Inc., which 
is required to insure the condominium 
property located outside the units, the 
property located inside the units as initially 
installed, and all portions of the condo- 
minium property requiring coverage by the 
association under section 718.111(11)(a), 
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Florida Statutes (2003), may pass on to 
the unit owner the cost of repairing those 
items that would have otherwise been paid 
for by the association’s insurance policy 
but for the application of the deductible or 
amounts in excess of the coverage limits, 
notwithstanding provisions in the declara- 
tion defining the condominium property as 
part of a unit with the cost of repairs to be 
paid for by the unit owner. 


In summary, the department de- 
clared that if a particular item in a 
unit was to be insured by the Plaza 
East Association, and if after a ca- 
sualty loss insurance proceeds were 
insufficient to fund the expense to 
repair the item, then the association 
was barred from assessing that unit 
owner for the expense, regardless 
of the declaration of condominium’s 
provisions allocating the expense of 
the loss. Instead, the department ruled 
that the casualty loss expense not paid 
by insurance was to be recovered by 
the Plaza East Association as a com- 
mon expense assessed against all unit 
owners in the condominium. 


Plaza East Deconstructed 
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The justification underlying the 
declaratory statement appears ratio- 
nal on its face; however, upon further 
analysis, the decision was unprec- 
edented in its sweep, invalidating tens 
of thousands of insurance provisions 
in declarations of condominium. First, 
there is a question of whether the de- 
partment has jurisdiction to issue the 
declaratory statement concerning the 
allocation of repair expenses. Despite 
repeated opportunities, the legislature 
has not delegated to the department 
rulemaking authority concerning 
insurance. 

The legislature limited the depart- 
ment’s authority by expressly directing 
the Office of Insurance Regulation of 
the Department of Financial Services 
to undertake recommendations “or 
any other information” pertaining to 
condominium association insurance.” 
The legislature required the Office of 
Insurance Regulation to report to the 
legislature, not to the division.” If it 
was the legislature’s intent to have 
the department regulate insurance, 
then such would have been stated by 
the legislature. 

Second, there is the limited purpose 
of the declaratory statement process. 
The Florida Administrative Procedure 
Act limits the purpose of declaratory 
statements to “an agency’s opinion 
as to the applicability of a statutory 
provision, or of any rule or order of the 
agency, as it applies to the petitioner’s 
particular set of circumstances.”* A 
declaratory statement may not be 
utilized to set forth a policy that has 
statewide application,*®® which re- 
stricts the department’s condominium 
regulatory authority.** Nevertheless, 
the division has sought to use Plaza 
East as precedent for statewide ap- 
plication.” 

Third, the decision disregards the 
legislature’s direction that common 
expenses are to be defined in a declara- 
tion of condominium.” The legislature 
has not changed this methodology. 
Notably, though the department com- 
menced formal rulemaking in 2006, 
the department did not adopt a rule 
nor make a recommendation to the 
legislature regarding insurance. 

Fourth, the legislature has not 
chosen condominium associations to 
be the insurer of last resort. As noted- 


above, unit owners are required to 
obtain coverage for items their as- 
sociations do not insure. Further, the 
legislature recognized the need for 
deductibles without placing a duty to 
fund upon associations. 

Fifth, despite a condominium associ- 
ation’s best efforts, some items cannot 
be insured. For example, fences and 
accessory items frequently are not 
insurable. Thus, while an association 
may have a statutory duty to insure,” 
impossibility normally would exclude 
performance. 

Sixth, and not least, the policy 
discourages loss prevention. If a unit 
owner knows that losses to the unit 
will be paid by his or her condominium 


association, then why buy or repair . 


hurricane shutters or replace decrepit 
1960s windows with wind resistant 
windows? 


The Progeny 

The Molokai Villas decision followed 
in the footsteps of Plaza East. Even 
though a declaratory statement may 
not be used for policy decisions and 
may be used only for decisions that 
have limited impact, the department’s 
first substantive “conclusion of law” 
was a citation to Plaza East. The de- 
partment sought to differentiate Plaza 
East; however, the matters of differen- 
tiation, slightly different provisions 
in declarations of condominium and 
different areas of damage, screens 
and glass doors outside of units but 
installed by the developer in Plaza 
East, as opposed to separate buildings 
in Molokai, are nominal distinctions 
without practical meaning in context. 
Critical portions of each decision are 
identical. 

The third decision in the trilogy, 
Costa del Sol, arose in the same ad- 
ministrative context, but addressed 
a different scenario. At issue was 
who paid to repair casualty damage 
to improvements such as trellises, 
Jacuzzis®, and screen enclosures. If in- 
stalled by the developer, each item was 
an upgrade, not uniformly installed, 
and each item was the individual unit 
owner’s maintenance duty. 

Again in Costa del Sol, the depart- 
ment cited as general authority Plaza 
East. Critical portions duplicate the 
first two declaratcry statements. 
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Further, Costa del Sol appears to 
contradict the division arbitration 
decisions, holding that damage to the 
unit owner-installed upgrades was the 
owner's responsibility to repair,*® even 
if the damage resulted from associa- 
tion maintenance.” 

Adding to the situation is Dept of 
Business and Regulation v. Fountains 
South Cd’m., Ass’n, Inc., DOAH Rec- 
ommended Order, Case No. 06-3757 
(Jan. 10, 2008). The DOAH hearing 
officer found that Plaza East is an 
unwritten rule and that the division 
acted upon incorrect premises. 


The Current Situation 

The current situation is untenable. 
A condominium association has a 
statutory duty to insure and then, 
by implication, to receive insurance 
funds for casualty damaged items; 
however, the condominium’s declara- 
tion normally provides that the items 
inside a unit are the unit owner’s duty 
to repair. Unit owners have a duty to 
insure, but do not have the ability to 
obtain, as a practical matter, coverage 
for items that a condominium associa- 
tion has a duty to insure. Association 
deductibles require significant spe- 
cial assessments, levied when many 
owners are least able to pay or even 
contemplate additional expenses. The 
department seeks to administer a law 
that did not anticipate these issues 
converging at once. 


From Wonderland to Reality: 
An Escape and a Solution 

It is this author’s view that it is time 
is for the legislature to act. Initially, 
the legislature is recommended to 
start simply by clarifying that con- 
dominiums are a legislative creation 
and, thus, legislation supercedes a 
declaration of condominium.*! The 
next step would align insurance du- 
ties and repair duties, provided that if 
an association insured an item, then 
that association would repair the item, 
regardless of the amount of insur- 
ance proceeds. Under this method, 
an association can confirm that work 
is undertaken properly and that war- 
ranties are obtained. 

The shortfall of funds must be 
addressed. As condominium unit 
owners are frequently geographically 
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disbursed, and unit owners depend on 
association repairs, the legislature is 
urged to authorize the community’s 
elected group — the association’s 
board of directors — to levy a special 
assessment to immediately begin con- 
struction when there has been a sub- 
stantial casualty, such as a National 
Oceanic Atmospheric Administration 
named storm. Years after the 2004 and 
2005 hurricanes, condominiums with- 
out board of directors’ authority to levy 
special assessments are stagnating. 

The legislature is urged to authorize 
directors to authorize, upon specific 
factual findings, the use of reserve 
funds for casualty repairs. Reserve 
funds are now restricted for repairs 
or replacement of a specified con- 
dominium component unless a unit 
owner approval is obtained.*? Allow- 
ing directors to expend reserves for 
casualties reduces the need to burden 
unit owners with special assessments 
and borrowing. 

Planning responsibly for the future, 
the legislature should allow condomin- 
ium associations to create a new type 
of reserve fund to cover the amount of 
insurance deductibles. Such a fund is 
not currently expressly authorized by 
the condominium act because the fund 
would not be for a specified component. 
The funding of a deductible reserve 
could be tied to increases in deductible 
amounts. 

Exceptions to the suggested legisla- 
tion are a practical necessity, as with 
most laws of broad application. First, 
an exception should allow a condo- 
minium association to opt out of the 
statutory provisions if the declaration 
of condominium requires the associa- 
tion to insure and repair all structural 
improvements, and requires either 
the association or the unit owner to 
insure and repair improvements that 
constitute unit boundaries. This excep- 
tion would allow the basic components 
of a condominium to be rebuilt after a 
casualty with the association funding 
only to the extent funds are received 
from the insurer. A nondeveloper unit 
owner vote authorizing the exception 
would prevent “default” developer- 
drafted provisions from overriding 
legislative policy. 

Concerning loss prevention, the 
legislature should encourage preven- 


tative maintenance and discourage 
negligence. If a unit owner had a duty 
to install hurricane shutters or to 
maintain failing windows and doors 
and breached that duty, then that unit 
owner, not the association, should be li- 
able to repair casualty damage caused 
by the breach. This concept follows 
traditional common law strictures, 
especially in the community context by 
analogy to partnership law, creating a 
duty upon each unit owner to prevent 
losses to neighboring unit owners. 

The Florida Bar is taking active 
and substantial efforts to implement 
a solution. The Real Property and 
Probate, Trust Law Section’s Condo- 
minium and Planned Development 
Committee has examined these issues 
in detail, studying at length many 
alternative proposals. The committee’s 
recommended text can be read on the 
RPPTL section’s Web site.“ 

Pundits may coin the result as 
“Plaza East lite,” because condomini- 
um associations still have to pay the 
insurance proceeds shortfall. However, 


ory 

ort) 

as 


Mi 


instead of just adopting the division’s 
conclusions, the proposed coordina- 
tion of the duty to repair provides 
a logical basis for decisionmaking. 
Further, such a fundamental decision 
is made by the citizen’s representa- 
tives, not by policymaking which was 
not authorized by the legislature nor 
adopted pursuant to the Administra- 
tive Procedures Act. 

It will be up to the legislature to 
address these issues.“O) 


' Lewis A. CARROLL, ALICE’S ADVENTURES IN 
WONDERLAND (1872), interpreted by Wa.r 
Disney, ALICE IN WONDERLAND (1951). 

2 Division of Florida Land Sales, Condo- 
miniums, and Mobile Homes of the Depart- 
ment of Business and Professional Regula- 
tion, County Summary Data, spreadsheet 
cells E2-E58 (January 5, 2008), www. 
myflorida.com/dbpr/sto/file_download/ 
lsc_download.shtml. 

3 The Dutchess stated, “And the moral 
of that is, ‘The more there is of mine, the 
less there is of yours.” LEwis CARROLL, ALICE 
IN WONDERLAND, Ch. 9, “The Mock Turtle’s 
Story” (1897). 

* Though the term “condominium docu- 
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ments” is not defined by the Florida Con- 
dominium Act, a similar term, “governing 
documents” is defined in the Florida Ho- 
meowners’ Association Act. Compare FLA. 
Stat. §718.103 with Strat. §720.103(8). 
Generally “condominium documents” refer 
to three related items: articles of incorpora- 
tion which create the association, FLA. Star. 
§718.103(2); the association’s bylaws which 
provide corporate procedures, FLA. Star. 
§617.0206; and the declaration of condo- 
minium which creates the condominium 
and covenants concerning the use of the 
condominium, Fia. Stat. §718.103(15), 
§718.104. The term, in context, may include 
the association’s rules and regulations. See 
Beachwood Villas Ass’n, Inc. v. Poor, 448 So. 
2d 1143 (Fla. 4th D.C.A. 1984). 

5 Compare the Florida Condominium 
Act, Fia. Stat. Ch. 718 with the Florida 
Homeowners’ Association Act, FLa. Star. 
Ch. 720. 

® See Pepe v. Whispering Sands Cd’m 
Ass'n, Inc., 351 So. 2d 755, 757-58 (Fla. 2d 
D.C.A. 1977). 

7 That developers have interests differ- 
ent from unit owners, developers seeking 
to sell and owners seeking to occupy, has 
been implicitly recognized when courts 
determined that a developer's failure to 
enforce restrictions should not bar a unit 
owner-controlled association’s efforts to 
enforce the same restrictions. Ladner v. 
Plaza del Prado Cd’m. Ass’n., Inc., 423 So. 
2d 927 (Fla. 3d D.C.A. 1983). 

8 Fra. Stat. §718.503(1)(a)1 (2007). For 


nondeveloper sales, the recession period 
is three days. Fia. Stat. §718.503(2)(c)2 
(2007). 

® A condominium is composed of property 
owed in two distinct manners. Each unit 
is owned fee simple by a unit owner. FLA. 
Srar. §718.103(13). Common elements are 
all areas of a condominium outside of a 
unit which are owned jointly, severally, 
and generally indivisibly by all the owners 
of units in the condominium as appurte- 
nances to the units. FLA. Star. §718.103(8), 
§718.106(2). 

10 Fra. Stat. Ch. 1963-35. 

1 Star. §718.111(9) (1979); Star. 
Ch. 1979-314. 

2 Fra. Srat. §718..111(9)(b) (1984 Supp.); 
Fia. Stat. Ch. 1984-368, §5. 

18 Fia. Stat. Ch. 1992-49, §2. 

4 Apologies to John Donne. 

Fria. Strat. Ch. 2003-14, §4. 

16 Stat. §718.111(11)(c) (2003). 

7 Bonnie, Charley, Frances, Ivan, and 
Jeanne. N.O.A.A. Historical Hurricane 


Tracker Viewer, maps.csc.noaa.gov/hur- © 


ricanes/viewer.html. 

'8 Arlene, Cindy, Dennis, Katrina, Ophelia, 
Rita, Tammy, and Wilma. N.O.A.A. His- 
torical Hurricane Tracker Viewer, maps. 
esc.noaa.gov/hurricanes/viewer.html. 

9 Stat. §718.111(11)(a) (2007). 

Fia. Strat. §718.111(11)(a) (2003). 

21 Bia. Strat. §718.113(1) (2007). 

2 Strat. §718.111(11)(b)1 (2007). See 
note 15 listing exceptions. 

23 The insufficiency of association insur- 
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ance proceeds is more apparent in older 
condominiums when insurers assert that 
without specific “code and ordinance” insur- 
ance does not pay the expense of building 
to current code, only reimbursing to code 
at the time the condominium was permit- 
ted. Whether this assertion is valid when 
coverage is to be for “full insurable value” 
is an issue for another article. 

Fria. Strat. §718.501(1) (2007). 

25 See Fia. Stat. §120.536 (2007). 

6 Fa. Strat. §718.501(1)(f) (2007). 

27 Fra. Stat. §718.501(1)(g) (2007). 

28 See note 23. 

Stat. §120.565(1) (2007). See 
Suntide Cd’m Ass’n. v. Division of Florida 
Land Sales, 504 So. 2d 1343 (Fla. 1st D.C.A. 
1987). 

30 Fria. Stat. §718.111(11) (2003). 

31 Fia. Strat. Ch. 14, §4 (2003). 

Fa. Stat. §120.565(1) (2006). 

33 Chiles v. Department of State, Div. of 
Elections, 711 So. 2d 151, 154 (Fla. 1st 
D.C.A. 1998), approved, Florida Depart- 
ment of Business and Professional Regu- 
lation, Division of Parimutuel Wagering v. 
Investment Corp. of Palm Beach, 77 So. 2d 
374, 375 (Fla. 1999). 

34 Lennar Homes, Inc. v. Dep’t of Bus. & 
Profl Regulation, Div. of Fla. Land Sales, 
Condos. & Mobile Homes, 888 So. 2d 50, 53 
(Fla. Ist D.C.A. 2004). 

%5 Dept of Business and Regulation v. 
Fountains South Cd’m., Ass’n, Inc., DOAH 
Recommended Order, Case No. 06-3757 
(Jan. 10, 2008). 

36 Fa. Stat. §718.115(1)(a) (2006). 

37 Fa. Strat. §718.111(11) (2006). 

38 See Rupp v. Dep't of Health, 963 So. 2d 
790, 793 (Fla. 3d D.C.A. 2007), citing Shevin 
v. International Inventors, Inc., 353 So. 2d 
89, 92 (Fla. 1977). 

39 Molokai Villas Condo. Assn., Inc. v. 
Symes, Case No. 00-1320 (Pine /Summary 
Final Order / December 13, 2000). 

40 Salamone v. Golden Horn Condo. Assn., 
Inc., Case No. 96-0370 (Scheuerman /Sum- 
mary Final Order / July 17, 1997). 

4! Woodside Village Cd’m. Ass’n., Inc. v. 
Jahren, 806 So. 2d 452 (Fla. 2002). 

# Fra. Stat. §718.112(2)(f)3. 

‘3 Real Property, Probate and Trust Law 
Section, www.rpptl.org. 

44 “Read the directions and directly you 
will be directed in the right direction.” 
Doorknob. ALICE IN WONDERLAND. 
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FAMILY LAW 


by Victoria M. Ho and Stephanie A. Sussman 


Appellate Court Trends in Permanent Alimony 
for “Gray Area” Divorces: 1997-2007 


n 1980, the Florida Supreme 

Court defined the purpose of 

permanent alimony: “to provide 

the needs and necessities of life 
to a former spouse as they have been 
established by the marriage of the 
parties.”' This purpose is achieved by 
determining the need of one spouse for 
alimony and the ability of the other 
spouse to pay.” In 1978, FS. §61.08(2) 
established seven specific factors to 
be considered by courts when deter- 
mining a proper award of alimony.* 
It is difficult to determine whether 
the factors can be ranked by level 
of significance. A review of case law 
makes clear that permanent alimony 
decisions are reached as a result of 
a court’s overall impression of the 
facts of each case and, based on those 
facts, its determination of equity and 
fairness. 

Canakaris v. Canakaris, 380 So. 2d 
1197 (Fla. 1980), has been cited in 
over 2,000 cases and journals since 
1980. While the factors courts consider 
when making decisions regarding 
permanent alimony have not changed 
since the Florida Supreme Court’s 
decision in Canakaris, the emphasis 
on these factors has. In addition to the 
factors included in FS. §61.08, courts 
look to other factors, such as minor 
children of the marriage, agreements 
made during the marriage for one 
spouse to stay home with children, 
and whether a spouse’s career has 
been limited by the marriage. Al- 
though it is not difficult to identify 
the factors that courts consider, it is 
still a challenge to predict how a court 
will emphasize a particular factor. 

Ten years ago, we examined ap- 
pellate court trends in permanent 


alimony in gray area marriages.‘ 
This article will revisit the subject 
and examine developments in the 
case law during the past 10 years. 
So that this article may be used as a 
continuation of-our previous article 
on this subject, we have again orga- 
nized it by the factors appellate courts 
consider when affirming or reversing 
permanent alimony awards.° These 
analyses are offered to the reader 
not as absolutes, but as a means by 
which to organize arguments either 
for or against an award of permanent 
alimony. This article only discusses 
cases and trends emerging since 1997 
and only addresses initial awards of 
permanent alimony, not modification 
proceedings. 


Contributions to the Marriage 
One of the enumerated factors in 
ES. §61.08 is the contribution, or lack 
thereof, of each party to the marriage.® 
In gray area marriages, this factor can 
sometimes tip the scales for or against 
permanent alimony. For instance, in 
Jessee v. Jessee, 961 So. 2d 1118 (Fla. 
2d DCA 2007), the Second District 
affirmed a trial court’s denial of per- 
manent alimony to a husband who 
earned less than his wife based on the 
fact that he had not been required to 
abandon his career in order to sup- 
port hers.’ In Krafchuk v. Krafchuk, 
804 So. 2d 376 (Fla. 4th DCA 2001), 
the Fourth District affirmed the trial 
court’s denial of permanent alimony 
to a husband who had been injured 
in a car accident and moved in with 
his parents, leaving the wife alone to 
care for the children and the marital 
home.’ In Escuerdo v. Escuerdo, 739 
So. 2d 688 (Fla. 5th DCA 1999), the 


Fifth District affirmed an award of 
permanent alimony to a wife whose 
husband was abusive during the mar- 
riage and did not provide financial 
support during the marriage.’ 


Length of Marriage 

Ten years ago, gray area marriages 
were defined as marriages lasting 
between five and 20 years.'° Now, that 
seems to have morphed to between six 
and 16 years, with both the lower and 
upper limits varying slightly in each 
district court.'! In the First District, 
the gray area extends up to 16 years.” 
In the Second District, a five-year 
marriage is considered a short-term 
marriage. The Second District has 
not established a bright line upper 
limit of a gray area marriage. In Hann 
v. Hann, 629 So. 2d 918 (Fla. 2d DCA 
1993), the Second District stated 
that a 15-year marriage was in the 
gray area.'* However, in Cardillo v. 
Cardillo, 707 So. 2d 350 (Fla. 2d DCA 
1998), the Second District stated that 
14 years was a long-term marriage.” 
Subsequent to Cardillo, the Second 
District decided Knoff v. Knoff, 751 
So. 2d 167 (Fla. 2d DCA 2000), in 
which the court stated that the char- 
acterization of a 14-year marriage as 
long term in Cardillo did not mean 
that all 14-year marriages should be 
considered long term.'® In the Third 
District, a 15 and one-half-year mar- 
riage is considered to be a gray area 
marriage.'’ In the Fourth District, 
the upper limit of the gray area is 16 
years.'® In the Fifth District, the lower 
limit of the gray area is six years’’-and 
the upper limit is 16 years.”° Although 
these limits are certainly not meant 
to be dogmatically applied, it appears 
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that currently any marriage under six 
years is short term and any marriage 
over 16 years is long term. However, 
be aware that courts have used the 
fact that a marriage is in the gray area 
to support both denials and awards of 
permanent alimony. 

Permanent alimony may be denied 
at both ends of the gray area. In Lay- 
eni v. Layeni, 843 So. 2d 295 (Fla. 5th 
DCA 2003), the Fifth District affirmed 
the denial of permanent alimony 
to a wife in a seven-year marriage 
based, in part, on the length of the 
marriage.”' On the high end of the 
gray area, permanent alimony may 
also be denied based on the fact that 
the marriage was not long term. In 
Williams v. Williams, 904 So. 2d 488 
(Fla. 3d DCA 2005), the Third District 
found that permanent alimony was 
properly denied in a 15 and one-half- 
year marriage based on the relative 
youth of the parties and the length of 
the marriage.” The court’s decision 
rested largely on the youth of the par- 
ties, and while this marriage was at 
the high end of the gray area, that fact 
alone did not sway the court to award 
permanent alimony. The Fourth Dis- 
trict reached this same conclusion in 
Peterson v. Peterson, 929 So. 2d 38 (Fla. 
4th DCA 2006), when the court denied 
permanent alimony in a 14-year mar- 
riage based on the same facts, length 
of the marriage and the relative youth 
of the parties.”* Importantly, the over- 
riding factor in Peterson was the fact 
that the combination of alimony and 
child support encompassed 70 percent 
of the husband’s income, but the court 
also focused on the fact that this gray 
area marriage did not justify a perma- 
nent alimony award even though the 
marriage was at the upper end of the 
gray area.” 

With different fact situations, other 
courts have found the length of the 
marriage persuasive when award- 
ing permanent alimony in gray area 
marriages. The First District did so 
in Burrill v. Burrill, 701 So. 2d 354 
(Fla. lst DCA 1997), when it awarded 
permanent alimony in a 16-year mar- 
riage based in part on the tact that the 
marriage was in the upper end of the 
gray area.” The wife in Burrill had 
also stayed home with the children 


during the marriage and required a_ 


When looking 
specifically at gray area 
marriages, absent any 
highly persuasive factor, 
it is safe to presume that 
marriages at the high 
end of the gray area are 
more likely to receive 
permanent alimony 
awards. 


permanent alimony award to main- 


tain the marital standard of living.” 
The Third District awarded perma- 
nent alimony in a 14-year marriage 
in Levy v. Levy, 862 So. 2d 48 (Fla. 3d 
DCA 2003).”’ In Levy, the husband 
and his mother worked together to 
conceal assets from the wife, which 
influenced the court in awarding the 
wife permanent alimony.” However, 
in making its award, the court men- 
tioned the length of the marriage as 
a reason to do so.”” 

The length of the marriage can jus- 
tify either an award or denial of per- 
manent alimony. Although it comes 
second on the list of factors under the 
alimony statute, it is certainly not a 
predictable factor in determining an 
alimony award. 


Age of Recipient Spouse 

The age of the recipient spouse 
can be a determinative factor when 
courts consider awarding permanent 
alimony in gray area marriages. 
This generally appears in a denial of 
permanent alimony when a spouse is 
young” or in an award of permanent 
alimony when a spouse is older.*! A 
clear statement of a spouse’s age being 
determinative in a denial of perma- 
nent alimony came from the Third 
District in Williams, when the court 
stated that a 37-year-old spouse in a 
gray area marriage was not entitled 
to permanent alimony.*® The First 
District, on the other hand, seemed 
to rely on age as a determinative fac- 
tor in Burrill, to award permanent 
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alimony when it stated that a 40-year- 
old spouse should be awarded at least 
some alimony.** However, our research 
did not find any other cases in the last 
10 years where the age of the spouse 
was the factor that tipped the scales 
in favor of, or against, permanent 
alimony in gray area cases. 


Income Disparity 

Courts have consistently viewed a 
disparity in the spouses’ abilities to 
earn income as a significant factor 
in determining whether permanent 
alimony is appropriate in a gray 
area case. This factor, along with the 
marital standard of living, has histori- 
cally been the most persuasive factor 
in obtaining an award of permanent 
alimony. If the emerging trend (as 
discussed later in this article) of 
minimizing the importance of the 
marital standard of living continues, 
disparity in the earning abilities of 
the parties may become the single 
most important factor when seeking 
a permanent alimony award. 

In Walker v. Walker, 818 So. 2d 711 
(Fla. 2d DCA 2002), the Second Dis- 
trict reversed and remanded to the 
trial court for further factual findings 
the denial of alimony in a 12-year 
marriage where the husband earned 
$600,000 per year and the wife was 
a homemaker and mother.™ In doing 
so, the appellate court emphasized the 
large disparity in the incomes of the 
parties.* In both Yitzhari v. Yitzhari, 
906 So. 2d 1250 (Fla. 3d DCA 2005), 
and Byers v. Byers, 910 So. 2d 336 
(Fla. 4th DCA 2005), the Third and 
Fourth districts were faced with gray 
area marriages where the husbands 
earned high incomes and the wives 
earned none.* In both cases there 
were other factors present, including 
minor children, but it was the large 
disparity in income that seemed to 
persuade the courts to award perma- 
nent alimony.*’ 

However, earning disparity alone 
will not determine an award of per- 
manent alimony. The Second District 
made this clear in Jessee v. Jessee, 961 
So. 2d 1118 (Fla. 2d DCA 2007), when 
it affirmed the denial of permanent 
alimony to a husband.* The appellate 
court stated that even though the wife 
had a superior earning ability, because 
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the husband earned income amount- 
ing to 40 percent of the wife’s and had 
not given up a career in support of the 
marriage, income disparity was not 
determinative under §61.08.” 


Children 

The presence of minor children 
is not a specific factor mandated 
for consideration by the legislature. 
However, courts have consistently 
considered the presence of children 
in both gray area and long-term cases 
when making decisions regarding per- 
manent alimony. In many cases courts 
have considered one spouse’s efforts 
in caring for the children during the 
marriage as a significant factor in 
awarding permanent alimony in a 
gray area marriage.“° 

In Burrill, the First District found 
that alimony should have been award- 
ed to a wife in a 16-year marriage 
based partly on the fact that she 
took care of the children during the 
marriage.*! In Byers, the Fourth Dis- 
trict found that a wife in a 13-year 
marriage was entitled to permanent 
alimony based partially on her agree- 
ment to stay home and care for the 
children.*? The Second District, in 
Knoff, also found that a wife who had 
and would continue to stay home with 
the children and, therefore, could not 
earn enough income to maintain the 
standard of living of the marriage, 
was entitled to permanent alimony.** 
Courts do take the existence of chil- 
dren into consideration when a party 
has stayed home during the marriage 
to care of the children, while the other 
party advanced his or her career out- 
side the home. However, one spouse’s 
desire to continue to stay home with 
the children after the dissolution may 
not always be enough to support an 
award of permanent alimony. This 
issue is explored further in the discus- 
sion on agreements between spouses 
during the marriage. 


Health of Recipient Spouse 
When determining whether perma- 
nent alimony is appropriate in a gray 
area marriage, a spouse with health 
problems may receive permanent ali- 
mony if those health problems impact 
his or her ability to be self supporting, 
and the health problems arose during 


the marriage. In Mobley v. Mobley, 778 
So. 2d 343 (Fla. Ist DCA 2001), the 
First District awarded permanent ali- 
mony to a wife in a 14-year marriage 
based largely on the fact that her 
medical problems prevented her from 
working.“ In Adinolfe v. Adinolfe, 718 
So. 2d 369 (Fla. 4th DCA 1998), the 
Fourth District awarded permanent 
alimony in a nine-year marriage to 
a wife with severe health problems.“ 
The court reasoned that at the time 
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of the marriage the wife was healthy, 
and her decline in health occurred 
during the marriage.** The Fourth 
and Fifth districts have indicated 
that mental health should be con- 
sidered when determining whether 
permanent alimony is awarded in a 
gray area case, but only when poor 
mental health impacts one’s ability 
to work.*’ Additionally, when a spouse 
has some health problems and is also 
caring for a child with health prob- 
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lems, that spouse may be entitled to 
permanent alimony.** However, the 
Fifth District differentiated cases in 
which a spouse’s medical problems 
truly hamper his or her ability to be 
self supporting from those in which 
a spouse has a medical problem but 
is not truly debilitated.** In Johnson 
v. Johnson, 847 So. 2d 1157 (Fla. 5th 
DCA 2003), the wife claimed that she 
was unable to work due to Crohn’s 
disease.®’ However, a vocational ex- 
pert testified that she could perform 
sedentary work,” and the court noted 
that the wife continued to carry on 
an extramarital affair that required 
her to drive long distances.*” The 
court concluded that the wife was 
not entitled to permanent alimony 
because she could support herself if 
she chose.** These cases indicate that 
health problems are an important fac- 
tor, but they will be considered along 
with all of the other required factors 
before a permanent award is entered 
in a gray area case. 


Agreements Between Spouses 
Verbal agreements between spouses 
continue tc be given great defer- 
ence by courts when determining 
whether permanent alimony should 
be awarded in gray area marriages.™ 
For instance, in Greene v. Greene, 895 
So. 2d 503 (Fla. 5th DCA 2001), the 
Fifth District reversed the trial court’s 
denial of permanent alimony in a 
15-year marriage because the trial 
court did not consider the fact that 
the husband and wife had agreed for 
the wife to stay home and take care of 
the children.® Many other decisions 
also indicate that a couple’s agree- 
ment for one to stay home while the 
other works will be considered when 
determining if permanent alimony is 
appropriate in a gray area marriage.” 
However, as with the other factors, 
agreements made during the mar- 
riage alone are not enough to guaran- 
tee permanent alimony in gray area 
marriages. In Welch v. Welch, 951 So. 
2d 1017 (Fla. 5th DCA 2007), the Fifth 
District considered an 11-year mar- 
riage in which the parties agreed that 
the wife would stay home and care for 
the children.*’ In reversing the trial 
court’s permanent alimony award, the 
appellate court found that, due to the 


inevitable adjustments concomitant 
with divorce, agreements made during 
the marriage cannot necessarily stand 
after separation and, therefore, those 
agreements alone cannot alone justify 
an award of permanent alimony. 


Marital Standard of Living 

The appellate courts seem to be 
changing the emphasis regarding the 
marital standard of living factor. The 
marital standard of living is the first 
factor listed in §61.08 and has been a 
driving force in determining whether 
to award alimony.*® Recent cases indi- 
cate that the standard of living factor 
may be of less import to courts today. 
In fact, the Third and Fourth districts 
are taking specific exception toward 


allowing the marital standard of liv- 


ing to primarily determine whether 
and how much permanent alimony 
should be awarded in gray area mar- 
riages. 

The First District, in both 1997 and 
2001, continued to consider maintain- 
ing the marital standard of living as 
one of the primary purposes of perma- 
nent alimony.” In 2002, the Second 
District referenced the importance of 
the wife being able to support herself 
in a manner consistent with the mari- 
tal standard of living as an important 
factor in determining whether the 
wife was entitled to permanent ali- 
mony.* 

However, in both gray area and 
long-term marriages, the Third and 
Fourth districts have taken steps to 
lessen the importance of the stan- 
dard of living established during the 
marriage in setting alimony awards. 
First, in Donoff v. Donoff, 940 So. 2d 
1221 (Fla. 4th DCA 2006), the Fourth 
District stated that “the standard of 
living is not a super-factor in setting 
the amount of alimony trumping all 
others.” Donoff was a modification 
case in which the husband was seek- 
ing a downward modification of a 
permanent alimony award stemming 
from a 14-year marriage.® The appel- 
late court criticized the trial court for 
not including all sources of income of 
the former wife and for placing “con- 
siderable — even undue emphasis on 
the standard of living during the mar- 
riage.” The appellate court specifi- 
cally recognized that after a divorce, 
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the standard of living for both parties 
might necessarily reduce.” Similarly, 
the court’s reasoning appeared again 
in Lambert v. Lambert, 955 So. 2d 35 
(Fla. 3d DCA 2007), when the Third 
District stated that the standard of 
living was not a “super factor” in set- 
ting permanent alimony awards.” In 
Lambert, the parties were married for 
27 years and had a modest lifestyle.® 
Throughout the parties’ separation, 
the former husband made voluntary 
support payments to the wife from 
proceeds of a life insurance payout, 
which were exhausted at the time of 
the modification action.* The court 
found that, with these funds being ex- 
hausted, the former husband’s income 
did not provide him with the ability to 
continue making permanent alimony 
payments of that same amount.” In 
reversing the permanent alimony 
award, the appellate court found that 
the trial court had “erroneously placed 
undue emphasis on the standard of 
living during the marriage” when 
setting the amount of permanent 
alimony.” Finally, in Jaffy v. Jaffy, 
965 So. 2d 825 (Fla. 4th DCA 2007), 
the Fourth District, when considering 
a permanent alimony award in a 10- 
year marriage, again stated that “the 
standard of living during marriage is 
not a super factor trumping all other 
factors in awarding alimony.””! In 
Jaffy, the parties maintained their 
standard of living through assistance 
from their parents.” Based on this, 
the court explained that awarding 
alimony at that high level would 
encourage extravagance and waste.”* 
Although this reasoning has not yet 
appeared in the First, Second, and 
Fifth districts, these cases clarify that 
permanent alimony is meant to meet 
the needs of the requesting spouse, 
but only to the extent the payor 
spouse can afford to pay. 


Conclusion 

The research and analysis relating 
to permanent alimony cases over the 
past 10 years is both an informative 
and frustrating endeavor. Any precon- 
ceived notion that more predictable 
trends would have emerged over time 
did not hold true. In fact, it seems like 
the more appellate decisions that are 
handed down on this subject, the more 
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unpredictable alimony awards become. 
When looking specifically at gray area 
marriages, absent any highly persua- 
sive factor, it is safe to presume that 
marriages at the high end of the gray 
area are more likely to receive perma- 
nent alimony awards. However, once a 
marriage becomes long term, despite 
the presumption in favor of permanent 
alimony, there does not seem to be any 
one factor that allows us to predict 
whether that presumption will be 
overcome. The only firm conclusion one 
can make in this exhaustive review of 
alimony awards in Florida is that the 
trier of fact will take all facts presented 
to him or her and will fashion a deci- 
sion based on all the equities. Absent 
alimony guidelines, this area will 
always be difficult to predict as equity 
is often — like beauty — in the eye of 
the beholder. 
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Business LAw 


by Brian F. Spector 


Predispute Agreements to Arbitrate 
Legal Malpractice Claims: 
Skating on Thin Ice in Florida’s Ethical Twilight Zone? 


e begin by stating the 
obvious: Arbitration 
is firmly rooted in our 
culture as a means of 
resolving disputes. Anyone who has 
recently purchased “pricey” products 
or services knows that predispute 
agreements to arbitrate are typically 
non-negotiable parts of everyday bar- 
gains. Notwithstanding the ubiqui- 
tous nature of arbitration clauses, or 
perhaps because of their widespread 
use, the legal enforceability of such 
agreements is frequently challenged 
by those who insist on exercising a 
constitutionally guaranteed right to 
have their day in court before a judge 
sworn to uphold the law or a trial by 
a jury of their peers.' More often than 
not, such challenges run aground 
because judges favor extra-judicial 
resolution of disputes via arbitration.” 
But attitudes change, as do notions 
of propriety, when the agreement to 
arbitrate is between lawyer and client, 
requiring arbitration of all potential 
client claims against the lawyer for 
breach of fiduciary duty, malpractice, 
or any other common law or statutory 
claim arising out of the engagement 
and the attorney-client relationship. 
To ask for such an agreement is 
considered by some as a faux pas at 
best, and, at worst, an act repugnant 
to and inconsistent with the highest 
principles of the profession. 

In Florida, hostility to predispute 
agreements requiring the arbitration 
of legal malpractice claims has ex- 
isted in high places among important 
people. It was evidenced most recently 
in the December 2003 decision of the 
Board of Governors of The Florida 
Bar to withdraw Proposed Advisory 
Opinion 02-9 of The Florida Bar’s 
Professional Ethics Committee. This 


proposed ethics advisory opinion con- 
cluded that “an agreement for manda- 
tory binding arbitration to resolve all 
disputes between an attorney and a 
client is ethically permissible under 


specific circumstances.” To this day,. 


those Florida lawyers tracking the 
path of Opinion 02-9 have found little, 
if any, intellectual satisfaction in, or 
practical guidance from, the reasons 
cited by the Board of Governors as 
justifying withdrawal of Opinion 02-9. 
Those of us who hoped for clarification 
of the ethical issues raised by predis- 
pute arbitration provisions have no 
deep-water safe harbor. We did not 
receive a clear pronouncement that 
such arbitration provisions were per 
se unethical, nor did we receive any 
guidance regarding the circumstances 
under which such provisions would be 
deemed ethically permissible. However, 
as explained more fully below, Opinion 
02-9 lives on in the recent amendment 
to Rule 4-1.5(i) of the Florida Rules of 
Professional Conduct. 

This article revisits Opinion 02-9 
in light of the recent amendment, 
effective March 1, 2008, to Rule 4-1.5 
of the Florida Rules of Professional 
Conduct.* This amendment — the 
addition of a new subparagraph (i) 
— expressly authorizes the use of 
predispute agreements requiring ar- 
bitration of fee disputes.‘ This article 
begins by discussing Opinion 02-9. It 
then recites the reasons underlying 
the Board of Governors’ decision to 
withdraw the proposed opinion and 
continues by tracing the genealogy of 
the most recent amendment to Rule 
4-1.5. The concluding section of this ar- 
ticle identifies the Rules of Professional 
Conduct applicable to the issue at hand, 
offers a sample arbitration clause, and 
suggests policies and procedures for 
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those who decide to skate on ethically 
thin ice and use such provisions in their 
standard “retainer” letters.° 


Opinion 02-9 

On April 1, 2003, formal notice 
was given of then Proposed Advi- 
sory Opinion 02-9.° The opinion was 
written because “[a] member of The 
Florida Bar [had] inquired about the 
ethical propriety of including a clause 
in a retainer letter requiring manda- 
tory binding arbitration to resolve 
all disputes between the lawyer and 
client.” The Florida Bar’s Professional 
Ethics Committee’s proposed opinion 
concluded that “an agreement for 
mandatory binding arbitration to re- 
solve all disputes between an attorney 
and a client is ethically permissible 
under specific circumstances.” The 
circumstances specified were: 
the arbitration clause must be fair and 
reasonable; 

the arbitration clause should not be 
written so broadly as to require disciplinary 
matters to be submitted to arbitration; 

the clause must be disclosed to the cli- 
ent, and the lawyer must disclose that the 
client is waiving the right to a jury trial 
and discuss the benefits and the detri- 
ments of arbitration: 

the client must be given the opportunity 
to consult with another lawyer, although 
the client need not actually be represented 
by independent counsel in making the 
agreement; and 

the client must consent in writing. 

The committee emphasized that 
the “majority of bar ethics committees 
that have analyzed this issue have 
concluded that a lawyer’s retainer 
agreement may include a clause for 
mandatory binding arbitration to 
resolve future fee and malpractice 
disputes.” Using string citations 
and explanatory parentheticals, the 
majority view’ was summarized as 
follows: 


i 
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ABA Formal Ethics Opinion 02-425 (attor- 
ney may include provision for mandatory 
binding arbitration for malpractice claims 
in retainer agreement if attorney discloses 
benefits and detriments of arbitration and 
gives informed consent); Arizona Ethics 
Opinion 94-05 (attorney may agree with 
client to mandatory binding arbitration to 
resolve all disputes if the attorney follows 
the rule on business transactions with 
clients); California Formal Ethics Opinion 
1989-116 (attorney and client may agree 
to binding mandatory arbitration for po- 
tential malpractice claims; if there is an 
existing attorney-client relationship, the 
attorney must fully disclose the terms and 
consequences and obtain client’s knowing 
consent); Connecticut Informal Ethics 
Opinion 99-20 (attorney may include a 
mandatory arbitration clause in retainer 
agreement to resolve fee and malpractice 
claims, but must fully disclose to client the 
benefits and detriments of arbitration); 
New York County Ethics Opinion 723 
(attorney may include clause in retainer 
agreement for binding arbitration to re- 
solve malpractice and contract disputes, 
but only if the arbitrator can award puni- 
tive damages, the attorney fully discloses 
the difference between jury trial and arbi- 
tration, and the attorney gives the client 
the opportunity to seek separate counsel); 
Oklahoma Ethics Opinion 312 (attorney 
may include clause in retainer agree- 
ment for binding arbitration to resolve all 
disputes if the attorney follows the rule 
on business transactions with a client 
and with full disclosure of the differences 
between arbitration and jury trial to the 
client; the attorney need not require the cli- 
ent to obtain other counsel); Philadelphia 
Ethics Opinion 88-2 (mandatory binding 
arbitration clause in retainer agreement 
to resolve malpractice claims is permis- 
sible if the attorney complies with the 
rule on business transactions with clients, 
including full disclosure that the client is 
waiving the right to jury trial, the client 
has the opportunity to seek independent 
counsel, and the client consents in writing); 
Virginia Ethics Opinion 638 (attorney may 
include provision in retainer agreement for 
binding arbitration of malpractice claims 
after full disclosure of the meaning of the 
provision and recommending that the cli- 
ent seek the advice of separate counsel). 


Withdrawal of Opinion 02-9 

At its December 2003 meeting, The 
Florida Bar’s Board of Governors 
approved a recommendation by its 
Review Committee on Professional 
Ethics that Opinion 02-9 be with- 


drawn.® The public record reveals 


very little concerning the basis for 
the Board of Governors’ actions. The 
record reflects: 
One member of the Board of Governors 
stated that “[t]he very idea of arbitrating 
malpractice is repugnant to me, and this 
opinion as proposed would allow that.” 
The same member of the Board of Gov- 
ernors said that “a law professor testified 


that such a clause literally could mean if 
the client disagrees with the selection of 
an expert witness in a case, that could go 
to arbitration.” 

The [c]hair of the Board of Governors’ 
Review Committee on Professional Eth- 
ics, in explaining the recommendation 
to withdraw Opinion 02-9, stated: “The 
thought was why create a problem if you 
don’t have one?”® 


The formal minutes of the Board of 
Governor’s December 2003 meeting 
offer no basis, reasoned or otherwise, 
for withdrawing Opinion 02-9, stating 
as follows on the subject: 


On July 2, 2002, an attorney requested 
a written staff opinion regarding includ- 
ing a clause in the inquiring attorney’s 
fee contract requiring arbitration of dis- 
putes between the attorney and client. 
Staff denied an opinion on the basis of a 
Professional Ethics Committee policy not 
to review specific contracts and a lack of 
direct Florida precedent. On July 19, 2002, 
the attorney requested Professional Eth- 
ics Committee review of the staff opinion. 
Official notice of the committee’s intent to 
consider rendering an opinion on this issue 
was published in the November 15, 2002 
issue of The Florida Bar News. The Profes- 
sional Ethics Committee adopted Proposed 
Advisory Opinion 02-9 at its meeting 
of March 7, 2003. Proposed Advisory 
Opinion 02-9 concludes that an attorney 
may include a clause in the attorney’s fee 
contract requiring mandatory arbitration 
of disputes between the attorney and the 
client. Official notice of the Professional 
Ethics Committee’s adoption of Proposed 
Advisory Opinion 02-9 was published in 
the April 1, 2003 issue of The Florida Bar 
News. The Professional Ethics Committee 
reconsidered Proposed Advisory Opinion 
02-9 at its June 27, 2003 meeting in light 
of comments received by Florida Bar mem- 
bers and affirmed the proposed advisory 
opinion. One of the Florida Bar members 
who timely filed comments on Proposed 
Advisory Opinion 02-9 subsequently re- 
quested Board of Governors review. The at- 
torney request review believes the opinion 
should limit the arbitration clause to fee 
and malpractice disputes only. The BRC 
voted 4-0 to recommend that the board 
withdraw Proposed Advisory Opinion 
02-9. The board concurred in the recom- 
mendation."° 


There is no record of anyone offering 
a reasoned basis for disagreeing with 
the substantive analysis contained 
in Opinion 02-9 or the other ethics 
opinions cited in it. As noted above, 
those Florida lawyers tracking the 
path of Opinion 02-9 have found little, 
if any, intellectual satisfaction in or 
practical guidance from the reasons 
cited by the Board of Governors as 
justifying withdrawal of Opinion 02-9. 
It left some of us humming the tune 


“Is That All There Is?”"! Many of us 
feel as though we crossed the bound- 
ary into an ethical Twilight Zone, not’ 
sure whether predispute agreements 
to arbitrate malpractice claims are 
ethically verboten or merely ethically 
suspect in the absence of certain con- 
ditions. In other words, the absence 
of an advisory opinion on this subject 
leaves practitioners on ice which may, 
or may not, be ethically thin. 


The Long and Winding Road to 
Rule 4-1.5(i) 

Withdrawal of Opinion 02-9 did 
not close the book on arbitration 
provisions in retainer letters. At the 
October 15, 2004, meeting of the 
Board of Governors, it appears there 
was consideration — a “first reading” 
— of two possible amendments to the 
Florida Rules of Professional Conduct: 
1) A proposal to amend Rule 4-1.5 by 
adding subdivision (i), which would 
permit a lawyer to use a mandatory 
arbitration clause to resolve fee dis- 
putes in the lawyer’s fee agreement; 
and 2) a proposal to amend Rule 
4-1.8(h) to permit lawyers to include 
in contracts with clients provisions 
calling for arbitration of malpractice 
claims, if such arise, and continuing 
the duty to advise a prospective client 
to seek independent advice about such 
clauses.” 

The same two proposed amend- 
ments came for a “second reading” at 
the December 10, 2004, meeting of The 
Florida Bar Board of Governors and 
were referred back to the Disciplinary 
Procedure Committee of the Board." 

The issue arose again at the April 8, 
2005, meeting of The Florida Bar 
Board of Governors. The minutes of 
this meeting are both interesting 
and confusing. In relevant part, the 
minutes state: 

16. Disciplinary Procedure Committee 
Report 

Chair Greg Parker reported that the 
committee met and dealt with the follow- 
ing items: 

a. The board approved the following 


items on second reading: 
* * 

2) Arbitration Clauses to Settle Fee and 
Malpractice Disputes 

a) Rule 4-1.8 (h) Conflicts of Interest; 
Prohibited and Other Transactions; Limit- 
ing Liability for Malpractice Within Subdi- 
vision (h), adds new language that would 
permit lawyers to contract with clients to 
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such arrangements unless the lawyer first 
advises the affected person in writing of the 
opportunities of independent representa- 
tion; sets forth required language for any 
such attorney-client agreement; proposed 
as companion to suggested amendments 
creating new rule 4-1.5(i). 

b) The board rejected proposed rule 
4-1.5 removing arbitration of malpractice 
claims, and then voted to direct the DPC 
to draft a rule that such an arbitration re- 
quirement cannot be in a fee contract unless 
requested by the client. (bold in original)" 


Again, without offering any ratio- 
nale or discussing the analysis found in 
Opinion 02-9, the Board of Governors 
took seemingly inconsistent positions 
— approving “on second reading” an 
amendment to Rule 4-1.8(h) permit- 
ting mandatory arbitration of fee 
disputes and then rejecting a proposed 
amendment to Rule 4-1.5 removing 
arbitration of malpractice claims but 
seemingly approving such a provision 
if requested by a client. Of course, 
without the benefit of the agenda 
materials, it is impossible to discern 
whether the scrivener of the minutes 
mistakenly referred to Rule 4-1.5 when 
the proposed action was being taken on 
Rule 4-1.8(h), and vice versa. Clearly, 
the description of the proposed rule 
amendments in the April 8, 2005, min- 
utes are inconsistent with the descrip- 
tion of the proposed rule amendments 
in the October 15, 2004, minutes. What 
is clear, however, is that The Florida 
Bar Board of Governors did not like 
clauses in retainer agreements requir- 
ing arbitration of malpractice claims. 
While such positions are within the 
prerogative of the Board of Governors, 
the ethical propriety of such arbitra- 
tion clauses has never been condemned 
by the Florida Supreme Court or any 
opinion of The Florida Bar’s Profes- 
sional Ethics Committee. 

On April 26, 2006, The Florida Bar 
petitioned the Florida Supreme Court 
to amend the Rules Regulating The 
Florida Bar. The petition was assigned 
Case No. SC06-736. The petition,’ 
beginning at page 8, addresses the 
proposed addition of subdivision (i) to 
Rule 4-1.5, and states: 

Explanation: Creates new subdivision (i) 
— “Arbitration Clauses” — that would add 
language permitting lawyers to contract 
with clients to resolve, through mandatory 
arbitration, any fee dispute that may arise; 
prohibits such arrangements unless the 
lawyer first advises the affected person in 


writing of the opportunities of independent 
representation; sets forth required language 
for any such attorney-client agreement. 

Reasons: The bar has received numer- 
ous inquiries regarding the use of binding 
arbitration to resolve fee disputes. These 
proposed amendments would allow such 
practice and are in keeping with the con- 
cept of encouraging alternative dispute 
resolution mechanisms — seemingly now 
recognized in paragraph 11 of the State- 
ment of Client’s Rights within Rule 4-1.5, 
which states, in pertinent part: “Usually 
fee disputes must be handled in a separate 
lawsuit, unless your fee contract provides 
for arbitration.” This suggested provision 
would provide safeguards for clients, by 
requiring a lawyer to inform the client of the 
client’s right to seek independent counsel in 
such matters, and by requiring the lawyer 
to include information about the rights a 
client would waive by entering into such 
an agreement. 

Source: Board Review Committee on 
Professional Ethics. 

Commentary / Collaboration: Citizens’ 
Forum and Disciplinary Procedure Com- 
mittee. 

Committee Action: The Citizens’ Forum 
discussed and recommended the proposed 
amendments to the Disciplinary Procedure 
Committee on May 27, 2004; Disciplinary 
Procedure Committee and staff drafted 
the amendment based on the Citizens’ 
Forum recommendation and added lan- 
guage for disclosure of such mandatory 
clauses and a specific procedure for giving 
clients advice to seek independent counsel 
concerning execution of such clauses; 
redrafted amendments, including amend- 
ments creating 4-1.5(i), and a proposed 
memorandum to the board explaining the 
Disciplinary Procedure Committee’s action 
were approved by a vote of 4-0; the Board 
of Governors reviewed them at its October 
15, 2004 meeting; further clarifying edits 
were discussed by the Rules Committee 
and accepted by staff; Rules Committee 
favorably reported with additional edits 
by voice vote of 6-0 on November 22, 2004 
conference call; referred back to Disci- 
plinary Procedure Committee by board 
at its December 10, 2004 meeting; on 
January 27, 2005 Disciplinary Procedure 
Committee discussed board member and 
Rules Committee concerns regarding the 
addition of language indicating that a 
lawyer may include such provisions in a 
proposed contract, but the lawyer may not 
require such a provision as a condition of 
employment, as well as other comments 
opposing the amendments; after debate, 
the Disciplinary Procedure Committee 
voted 6-0 to ask the board not to include 
language obligating the lawyer to accept 
the representation if the client rejects the 
provision for arbitration — premised on 
the committee’s view that such a limita- 
tion amounted to a reverse contract of 
adhesion that severely limited the lawyer’s 
otherwise appropriate ability to negotiate 
the terms of a contract. 

Board Action: Board of Governors ap- 
proved at April 8, 2005 meeting. 

Dissent: None. 
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There is nothing in The Florida Bar’s 
petition referring to Opinion 02-9 or 
the request giving rise to that opinion. 
In short, The Florida Bar has not asked 
the Florida Supreme Court to address, 
nor has the court addressed, the ethi- 
cal propriety of an arbitration clause 
in a retainer agreement encompass- 
ing malpractice claims. To be clear, 
and to reiterate a statement above, 
the absence of an advisory opinion on 
this subject leaves practitioners on ice 
which may, or may not, be ethically 
thin. And no action by The Florida Bar 
Board of Governors in rejecting a pro- 
posed rule amendment can be deemed 
controlling authority when the Florida 
Supreme Court has the only real say 
on the issue and has not spoken. 


Skating on Ethically Thin Ice 

We all know that simply because one 
“can” do something does not mean that 
one “should” do it. Hopefully, this grain 
of common sense survives graduation 
from law school. Therefore, we leave for 
others to discuss the threshold issue 
— whether a Florida lawyer “should” 
include in a retainer letter a provision 
requiring arbitration of the client’s 
malpractice claims. In the “can/should” 
equation, each lawyer must answer the 
“should” question personally, under the 
circumstances presented at the begin- 
ning of every attorney-client relation- 
ship. Therefore, the author believes it 
more useful to focus on the “can” ele- 
ment of the equation, hoping to provide 
practical guidance for Florida lawyers 
who choose to include in their retainer 
letter provisions requiring clients to 
arbitrate fee disputes and all other 
claims arising out of the engagement 
and provision of professional services. 
To be clear, despite being repugnant 
to some, predispute agreements to 
arbitrate legal malpractice, breach of 
fiduciary duty, and other claims are 
here to stay, as is the debate concerning 
their ethical propriety.'® 

¢ The Applicable Florida Rules of 
Professional Conduct 

Based on the reasoning of, and the 
authorities cited in, Opinion 02-9, 
one may assume — albeit with some 
risk — that 1) an arbitration clause 
in a retainer letter requiring arbitra- 
tion of a client’s malpractice, breach 
of fiduciary duty, and other claims 
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against the lawyer does not violate 
Rule 4-1.8(h);!” and 2) Rule 4-1.8(a) 
prescribes the minimum requirements 
for the lawyer’s obtaining informed 
consent from the “potential” client, 
even though the rule is expressly 
limited to a lawyer’s business transac- 
tions with an “existing” client.'* Newly 
adopted Rule 4-1.5(i), while addressing 
only provisions mandating arbitra- 
tion of fee disputes, is instructive in a 
broader sense.’ First, any predispute 
agreement requiring arbitration of 
a client’s breach of fiduciary duty or 
malpractice claims against the lawyer 
must be preceded by the lawyer “first 
advising that person in writing that 
the potential client should consider 
obtaining independent legal advice as 
to the advisability of entering into an 
agreement containing such mandatory 
arbitration provisions.” Second, the 
retainer letter should contain a notice 
substantially similar to that required 
by Rule 4-1.5(i). The terms of the 
arbitration provision and accompany- 
ing notice are discussed below. Before 
doing so, however, one must consider 
the concept of “informed consent.” 

Under Rule 4-1.8(a)(3), a client must 
give “informed consent, in a writing 
signed by the client, to the essential 
terms of the transaction and the law- 
yer’s role in the transaction, including 
whether the lawyer is representing 
the client in the transaction.” Consent 
which is less than “informed” simply 
will not do. 

The Florida Rules of Professional 
Conduct state: “informed consent’ 
denotes the agreement by a person to 
a proposed course of conduct after the 
lawyer has communicated adequate 


information and explanation about 
the material risks of and reasonably 
available alternatives to the proposed 
course of conduct.” 

The comments contained in the ter- 
minology section of the Florida Rules 
of Professional Conduct expand on the 
concept of “informed consent,” provid- 
ing in pertinent part as follows: 


Many of the Rules of Professional Conduct 
require the lawyer to obtain the informed 
consent of a client or other person ... . The 
communication necessary to obtain such 
consent will vary according to the rule 
involved and the circumstances giving rise 
to the need to obtain informed consent. The 
lawyer must make reasonable efforts to 
ensure that the client or other person pos- 
sesses information reasonably adequate to 
make an informed decision. Ordinarily, this 
will require communication that includes 
a disclosure of the facts and circumstances 
giving rise to the situation, any explanation 
reasonably necessary to inform the client 
or other person of the material advantages 
and disadvantages of the proposed course 
of conduct and a discussion of the client’s 
or other person’s options and alternatives. 
In some circumstances it may be appropri- 
ate for a lawyer to advise a client or other 
person to seek the advice of other counsel. A 
lawyer need not inform a client or other per- 
son of facts or implications already known 
to the client or other person; nevertheless, a 
lawyer who does not personally inform the 
client or other person assumes the risk that 
the client or other person is inadequately 
informed and the consent is invalid. In 
determining whether the information and 
explanation provided are reasonably ad- 
equate, relevant factors include whether 
the client or other person is experienced 
in legal matters generally and in making 
decisions of the type involved, and whether 
the client or other person is independently 
represented by other counsel in giving the 
consent. Normally, such persons need less 
information and explanation than others, 
and generally a client or other person who is 
independently represented by other counsel 
in giving the consent should be assumed to 
have given informed consent. 


These comments make clear that 
“one size does not fit all” when a lawyer 
is required to obtain informed consent. 
Because informed consent, in a writing 
signed by the client, is the sine qua 
non of an ethically proper arbitration 
clause, the task of obtaining informed 
consent should be undertaken via 1) 
the wording of the arbitration provi- 
sion and accompanying notice; and 
2) the policies and procedures used in 
obtaining informed consent. 

e A Sample Arbitration Provision 
and Accompanying Notice 

Based in large part on the arbitration 
provision considered by The Florida 
Bar’s Professional Ethics Committee in 
Opinion 02-9, that opinion’s view that 
it is ethically improper to require cli- 
ents to arbitrate disciplinary matters, 
and newly adopted Rule 4-1.5(i) of the 
Florida Rules of Professional Conduct, 
the following arbitration provision and 
accompanying notice are suggested: 
Agreement to Arbitrate 

You agree that, with one exception, any 
and all disputes arising under or relating 
to this letter agreement, or the engagement 
and legal services to be rendered, including 
but not limited to fee disputes, legal malprac- 
tice claims, and claims of breach of fiduciary 
duty, breach of contract, or any others, shall 
be resolved exclusively through binding 
arbitration before [specify arbitral forum 
and/or rules to be used]. The one exception to 
your agreement to arbitrate concerns ethical 
grievances which you may have. Nothing in 
this agreement limits, in any way, your right 
to file and pursue any ethical grievance 
against me or my firm to the fullest extent 
permitted by applicable law. 

You understand that by agreeing to 
arbitration as a mechanism to resolve all 
potential controversies, disputes, or claims 
between us, you are waiving certain rights, 
including the right to bring an action in 
court, the right to a jury trial, the right te 
broad discovery, and the right to an appeal. 


MEDICAL MALPRACTICE 


Call us with your 


referrals 


O Doctor on premises for immediate evaluations 
O Partnering with lawyers on cases throughout Florida 
O All cases involving medical malpractice/neglience 


www.FormanLawOffices.com 


FORMAN 


LAW OFFICES, PA 


(800) 827-7731 


Main office: Delray Beach 
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as 


You understand that in the context of arbi- 
tration, a case is decided by an arbitrator 
(one or more), not by a judge or a jury. You 
agree that, in the event of such controversy, 
dispute, or claim between us, the prevailing 
party will be entitled to recover from the 
losing party all costs and expenses he, she, 
or it incurs in bringing and prosecuting, 
or defending, the arbitration, including 
reasonable attorneys’ fees and costs. 

Please review this letter carefully to 
be certain that it accurately sets forth our 
agreement. In the event that you do not 
understand anything in this letter, please 
let us know so further written explanations 
can be provided. 

We strongly recommend that be- 
fore signing this letter you consult an 
independent attorney to counsel you on 
whether it is fair or appropriate for you to 
agree, as we have asked, that all disputes 
which may arise between us be resolved by 
arbitration. With regard to this letter 
agreement, we are not your counsel 
and our interests are adverse to yours. 
Moreover, understand that you can and 
should take as much time as you feel nec- 
essary to communicate with independent 
counsel before signing this letter. You are 
not obligated to sign this letter. If you chose 
to do so, your decision should be one made 
after careful reflection, not on the spur of 
the moment. 

Notice: This agreement contains 
provisions requiring arbitration of 
fee disputes as well as any contro- 
versy, dispute, or claim between us, 
whether based on this agreement, on 
a claim of inadequate representation 
or breach of fiduciary duty, or on any 
other grounds. Before you sign this 
agreement you should consider con- 
sulting with another lawyer about the 
advisability of making an agreement 
with mandatory arbitration require- 
ments. Arbitration proceedings are 
ways to resolve disputes without use 
of the court system. By entering into 
agreements that require arbitration 
as the way to resolve fee and all other 
disputes which may arise, you give 
up (waive) your right to go to court to 
resolve those disputes by a judge or 
jury. These are important rights that 
should not be given up without careful 
consideration. 


© Suggested Policies and Procedures 

Obviously, one can practice law 
ethically and successfully without re- 
quiring clients to sign retainer letters 
requiring arbitration of fees and all 
other potential claims arising out of 
the attorney-client relationship. Thus, 
a lawyer's decision to include a broad 
arbitration provision in a retainer let- 
ter is based on preference, not need.” 
In obtaining this preferred arbitration 
agreement, lawyers would be well ad- 
vised to observe the following policies 
and procedures. 


First, absent exigent circumstances, 
insist that potential clients refrain 
from signing the retainer letter “on the 
spot.” As a matter of policy, insist that 
potential clients wait at least 24 to 48 
hours before signing and returning the 
retainer letter. 

Second, exercise judgment in select- 
ing potential clients whom you will ask 
to sign retainer letters containing arbi- 
tration clauses. The less sophisticated 
and experienced the potential client is, 
both generally and with regard to legal 
matters, the less inclined you should 
be even to ask for an agreement to 
arbitrate all claims. On the other hand, 
if the potential client is very sophisti- 
cated in legal matters, a sophisticated 
consumer of legal services or, in fact, 
obtains counsel from an independent 
attorney regarding the arbitration 
provision (and that other lawyer con- 
firms in writing his or her role in the 
“informed consent” process), the more 
inclined you should be to include an 
arbitration provision in your retainer 
letter. 

Third, and perhaps most important, 
if you ask a “suitable” potential client 
to sign a retainer letter containing an 
arbitration clause of the type set forth 
above and the potential client demurs, 
write an appropriate letter declining 
the proffered representation, identify- 
ing applicable statute of limitations or 
other procedural issues/deadlines, and 
suggesting other attorneys whom the 
potential client may want to consider 
for the representation. Remember, of- 
ten the most important decision made 
by a lawyer in a matter is deciding, in 
the first instance, whether to under- 
take the potential client’s representa- 
tion. If it appears the attorney-client 
relationship is likely to get off on the 
wrong foot, one should abandon the 
journey. 


Caveat Emptor 

Before closing, a disclaimer is in or- 
der. If one were to call The Florida Bar 
Ethics Hotline and ask about the ethi- 
cal propriety of an arbitration clause 
in a retainer agreement requiring the 
client to arbitrate legal malpractice 
claims, one is almost certain to receive 
a response that such a clause is not 
recommended because the attorney 
would be at risk to use it. I say this 
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with some degree of certainty having 
spoken personally to an ethics counsel 
who expressed concern about the ini- 
tial draft of this article submitted to 
The Florida Bar Journal. So in fairness 
to those who read this article, please 
remember that Proposed Advisory 
Opinion 02-9, although drafted by The 
Florida Bar’s Professional Ethics Com- 
mittee and never substantively criti- 
cized, was withdrawn by The Florida 
Bar’s Board of Governors even though 
the opinion is correct and reflects the 
majority view of those state bar ethics 
committees which have considered 
the issues as well as the American 
Bar Association. Should readers who 
adopt the suggestions found in this 
article have the misfortune of finding 
themselves before a Florida Bar griev- 
ance committee, I recommend that 
you offer Opinion 02-9 in support of 
your position and then call as expert 
witnesses the members of The Florida 
Bar’s Professional Ethics Committee 
who authored that opinion. Having 
said that, I must still conclude by say- 
ing caveat emptor. 0 


1 See, e.g., FLA. Const. art I, §21 (“Access to 
courts — The courts shall be open to every 
person for redress of any injury, and justice 
shall be administered without sale, denial 
or delay.”). 

2 “In Florida as well as under federal law, 
the use of arbitration agreements is gener- 
ally favored by the courts.” Global Travel 
Marketing, Inc. v. Shea, 908 So.2d 392, 397 
(Fla. 2005). See also id. at 398 (“Agreements 
to arbitrate are treated differently from 
statutes compelling arbitration. The dif- 
ference arises because the rights of access 
to courts and trial by jury may be contrac- 
tually relinquished, subject to defenses to 
contract enforcement including voidness for 
violation of the law or public policy, uncon- 
scionability, or lack of consideration.”). 

3 See In Re: Amendments To The Rules 
Regulating The Florida Bar, No. SC06-736 
(Fla. Dec. 20, 2007), available at www.flori- 
dasupremecourt.org/decisions/2007/index. 
shtml. 

* The newly added subparagraph (i) pro- 
vides: “Arbitration Clauses. A lawyer shall 
not make an agreement with a potential 
client prospectively providing for manda- 
tory arbitration of fee disputes without 
first advising that person in writing that 
the potential client should consider ob- 
taining independent legal advice as to the 
advisability of entering into an agreement 
containing such mandatory arbitration 
provisions. A lawyer shall not make an 
agreement containing such mandatory ar- 
bitration provisions unless the agreement 
contains the following language in bold 
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print: Notice: This agreement contains 
provisions requiring arbitration of fee 
disputes. Before you sign this agree- 
ment you should consider consulting 
with another lawyer about the advis- 
ability of making an agreement with 
mandatory arbitration requirements. 
Arbitration proceedings are ways to 
resolve disputes without use of the 
court system. By entering into agree- 
ments that require arbitration as the 
way to resolve fee disputes, you give 
up (waive) your right to go to court to 
resolve those disputes by a judge or 
jury. These are important rights that 
should not be given up without careful 
consideration.” 

5 Practitioners use various phrases, e.g., 
“retainer letter,’ “retainer agreement,” “en- 
gagement letter,’ “retention letter,” and “fee 
agreement,” in referring to the document 
that memorializes the terms and conditions 
of the agreement between lawyer and client. 
All references above to “retainer letter” are 
intended to include all comparable phrases 
typically used. 

6 See Notices, THE FLoripA Bar News, 
April 1, 2003, available at www-floridabar. 
penView&Start=117&Count=30&Expand= 
117#117. 

7 The committee noted the minority view, 
stating: “At least one state has concluded 
that a mandatory arbitration clause is 
impermissible. Ohio Ethics Opinion 96-9. 
The Ohio Board of Commissioners on Griev- 
ances and Discipline concluded that the 
lawyer would act against the client’s best 
interest by using such a clause, because 
the client is not in a position to decide for 
or against arbitration until the particular 
dispute arises. Id.” 

8 See Gary Blankenship, Committee to 
define ‘past relationships’, THE FLoripA Bar 
News, January 15, 2004, available at www. 
floridabar.org/DIVCOM/JN/JNNews01. 
nsf/Articles?OpenView&Start=88&Coun 
t=30&Expand=98#98. With regard to the 
procedures for obtaining advisory ethics 
opinions and the role played by the Board of 
Governors of The Florida Bar, the reader is 
directed to a) Ch. 2 of the Rules Regulating 
The Florida Bar entitled “Bylaws Of The 
Florida Bar,” in particular Bylaw 2-9.4; and 
b) The Florida Bar Procedures For Ruling 
On Questions Of Ethics, availble at www. 
floridabar.org/tfb/TFBETOpiavailblen. 
nsf/ca2dcdaa853ef7b885256728004f87db/ 
7b6858c726e19c8a85256b2f006ca50b?0p 
enDocument. 

© The minutes of the December 5, 2003, 
meeting of The Florida Bar Board of Gov- 
ernors may be found at www.floridabar. 
org/TFB/TFBResources.nsf/Attachments/ . 
1EDEB23FBC2599FA85256E40006 
FD52A/$FILE/2003Decembermin. 
pdf?OpenElement. 

" To bridge the generation gap for those 
younger members of the bar, the lyrics for 
“Is That All There Is?” were written by 
Jerry Leiber and Mike Stoller. Perhaps 
the most famous rendition of the song was 
performed by the incomparable Peggy Lee. 
The lyrics may be found at www.leoslyrics. 


com/listlyrics.php?id=9115. The last verse 
of song reads as follows:“Is that all there is, 
is that all there is. If that’s all there is my 
friends, then let’s keep dancing. Let’s break 
out the booze and have a ball, if that’s all 
there is.” 

! The minutes of the October 15, 2004, 
meeting of The Florida Bar Board of Gov- 
ernors may be found at www.floridabar. 
org/TFB/TFBResources.nsf/Attachments/ 
27TDEF328BCEED83085256F5C005 
1BA7F/$FILE/2004O0ctoberbogmin. 
pdf?OpenElement. 

'S Minutes of the December 10, 2004, 
meeting of The Florida Bar Board of Gov- 
ernors may be found at www.floridabar. 
org/TFB/TFBResources.nsf/Attachments/ 
71E491CF44E48B6E85256F9C007 
D5CA5/$FILE/bogmini2- 
04.pdf?OpenElement. 

‘4 Minutes of the April 8, 2005, meeting 
of The Florida Bar Board of Governors 
may be found at www.floridabar.org/ 
TFB/TFBResources.nsf/Attachments/ 
02DAB51B088BE3F2852570210059 
D8DC/$FILE/bogminutesApril%202005. 
pdf?OpenElement (emphasis in original). 

The petition of The Florida Bar may 
be found at www.floridasupremecourt. 
org/clerk/comments/2006/index.shtml. 

16 Matthew J. Clark, The Legal and Ethical 
Implications of Predispute Agreements Be- 
tween Attorneys and Clients to Arbitrate Fee 
Disputes, 84 Iowa L. Rev. 827 (1999); Mark 
Richard Cummisford, Resolving Fee Dis- 
putes And Legal Malpractice Claims Using 
ADR, 85 Mara. L. Rev. 975 (2002); Robert J. 
Kraemer, Attorney-Client Conundrum: The 
Use of Arbitration Agreements For Legal 
Malpractice in Texas, 33 St. Mary’s L. J. 
909 (2002); Matthew C. Mickelson, Enforce- 
ment Of Binding Arbitration Provisions In 
Retainers, 28 Los ANGELES LawyYER 12 (2005); 
Jean Fleming Powers, Ethical Implications 
of Attorneys Requiring Clients to Submit 
Malpractice Claims to ADR, 38 S. Tex. L. 
Rev. 625 (1997); Steven Quiring, Attorney- 
Client Arbitration:A Search for Appropriate 
Guidelines for Predispute Agreements, 80 
Trex. L. Rev. 1213 (2002); Louis A. Russo, 
The Consequences Of Arbitrating a Legal 
Malpractice Claim: Rebuilding Faith in 
the Legal Profession, 35 Horstra L. Rev. 
327 (2006); Robert Summers, Arbitration 
Between Attorneys and Clients, 61 Tex. B. 
J. 330 (1998); David Hricik, Lawyer-Cli- 
ent Arbitration Agreements, I E-Etuics 
II (April 2001), available at www.hricik. 
com/eethics/1.2.html; Walter W. Steele, Jr. 
& David J. Moraine, From The Dark Tun- 
nel .. . Arbitration Clauses, III, 9 Eruics 
Cuat 3 (Summer 2006), available at www. 
waltersteele.ws/Summer2006.pdf. 

1” Rule 4-1.8(h) of the Florida Rules of 
Professional Conduct provides: “(h) Lim- 
iting Liability for Malpractice. A lawyer 
shall not make an agreement prospectively 
limiting the lawyer’s liability to a client for 
malpractice unless permitted by law and 
the client is independently represented in 
making the agreement. A lawyer shall not 
settle a claim for such liability with an un- 
represented client or former client without 
first advising that person in writing that 
independent representation is appropriate 


in connection therewith.” 

'S Rule 4-1.8(a) of the Florida Rules of Pro- 
fessional Conduct provides: “(a) Business 
Transactions With or Acquiring Interest 
Adverse to Client. A lawyer shall not enter 
into a business transaction with a client or 
knowingly acquire an ownership, posses- 
sory, security, or other pecuniary interest 
adverse to a client, except a lien granted 
by law to secure a lawyer’s fee or expenses, 
unless: 1) the transaction and terms on 
which the lawyer acquires the interest are 
fair and reasonable to the client and are 
fully disclosed and transmitted in writing 
to the client in a manner that can be reason- 
ably understood by the client; 2) the client 
is advised in writing of the desirability of 
seeking and is given a reasonable opportu- 
nity to seek the advice of independent legal 
counsel on the transaction; and,3) the client 
gives informed consent, in a writing signed 
by the client, to the essential terms of the 
transaction and the lawyer’s role in the 
transaction, including whether the lawyer 
is representing the client in the transac- 
tion.” 

19 A lawyer's use of the Rule 4-1.5(i) in the 
client retainer letter may have unintended 
consequences. For example, the scope of the 
arbitration clause is limited to fee disputes. 
Should the lawyer seeking to recover fees 
due from a client commence an arbitration 
proceeding, the client is not obliged to assert 
otherwise compulsory counterclaims for 
breach of fiduciary duty or garden variety 
malpractice. In all likelihood, the client will 
sue the lawyer in court, seek a stay of the 
fee arbitration, prosecute the civil action 
to verdict and judgment, and try to use the 
jury’s verdict as the basis for collaterally 
estopping the lawyer from contesting vari- 
ous issues in the fee arbitration. It is this 
lack of symmetry of claims, defenses, and 
counterclaims subject to mandatory arbi- 
tration under Rule 4-1.5(i) which renders 
the amendment a perilous choice for use 
in a retainer letter. 

20 Tf, prior to the commencement of a rep- 
resentation, a lawyer felt as though he or 
she “needed” to have the prospective client 
agree to arbitrate all potential disputes, the 
lawyer would be well advised to forego the 
representation. 


Brian F. Spector, a lawyer since 1978, 
presently concentrates on alternative dispute 
resolution, principally mediation. He is a 
member of the Supreme Court of Florida’s 
Commission on Professionalism and Commit- 
tee on Standard Jury Instructions — Contract 
and Business Cases. He is a member of the 
American Law Institute and has served as an 
adjunct professor of law teaching a variety of 
courses, including professional responsibility. 
While actively engaged in the practice of law, 
he was certified for 10 years by The Florida 
Bar in business litigation, having served on 
the inaugural Business Litigation Certification 
Committee. 

This column is submitted on behalf of 
the Business Law Section, Merrick Gross, 
chair, and Melanie Damian, editor. 
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TAX Law 


by Larry Heinkel 


Eliminating IRS Tax Debts — 
Why Bankruptcy May Be Better Than an OIC to 
Resolve Your Client’s Tax Debts 


oes your client owe taxes to 

the IRS? If so, you probably 

think the solution to your 

client’s nightmare is simply 
to file an offer in compromise to reach 
a settlement with the IRS. Must be 
easy, too, because everywhere you look 
nowadays, someone is touting “pen- 
nies-on-the-doilar” settlements for IRS 
tax debts with “guaranteed results.” 
Surely that’s the way to go, right? But 
think about it. Does it sound too good 
to be true? Of course, it does — and it 
usually is. 

This article is designed to explain in 
simple terms how the offer in compro- 
mise (OIC) process works, how income 
tax debts can be discharged in bank- 
ruptcy, and why a “tax bankruptcy” is 
usually the better way to go, rendering 
the filing of an OIC a waste of time and 
money. 

The IRS is authorized to settle or 
compromise tax debts if it determines 
that there is “doubt as to liability” for 
the debt or “doubt as to collectability” 
of the debt. OICs based on “doubt as 
to collectability” may be appropriate 
when the taxpayer admits he or she 
owes the tax debt, but contends he or 
she does not have the financial ability 
to ever pay the amount owed. OICs 
based on “doubt as to liability” may be 
appropriate when the taxpayer has 
the financial wherewithal to pay the 
liability claimed as due by the IRS, 
but contends he or she does not legally 
owe the amount claimed. OICs based 
on liability issues will not be discussed 
in this article. 

The policy behind the OIC program 
is that there are some taxpayers who 
owe more in taxes, penalties, and inter- 
est than they could ever repay before. 


expiration of the (generally 10 years) 
statute of limitations on collections. 
The OIC program is a mechanism 


whereby a taxpayer can present fi- . 


nancial information to demonstrate 
his or her “reasonable collection 
potential.” Once the IRS verifies the 
financial information submitted by 
the taxpayer, the IRS may agree that 
it is in the government’s best interest 
to accept less than what is owed if the 
amount offered is more than the IRS 
determines it would otherwise ever 
collect. But if the IRS determines that 
the liability can be paid in full, in most 
cases, an OIC will not be accepted. 

A taxpayer’s “reasonable collection 
potential” is the sum of 1) the present 
value of the taxpayer’s ability to make 
continuous monthly payments to the 
government, and 2) the net realizable 
equity in the taxpayer’s assets. To 
determine the “reasonable collection 
potential” of a taxpayer, the taxpayer 
must complete and file form 656 (of- 
fer in compromise) with supporting 
documentation to substantiate the 
taxpayer’s assets, liabilities, income, 
and “necessary” living expenses. 

The taxpayer's ability to make con- 
tinuous monthly payments is deter- 
mined by subtracting from his or her 
average monthly income the taxpayer's 
average monthly “necessary” living 
expenses. In determining a taxpayer’s 
“necessary” living expenses, the IRS 
uses published “national standards” of 
what it will allow for food, clothing, and 
other items as well as for out-of-pocket 
health care costs. It uses “local stan- 
dards” for housing and utilities and for 
transportation expenses. The IRS uses 
these calculations regardless of the 
taxpayer's actual living expenses (the 
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figures are available at www.irs.gov/in- 
dividuals/article/0,,id=96543,00.html). 
The resulting net figure is also reduced 
by the amount of any court-ordered 
child support and alimony payments. 
The final figure constitutes the amount 
the IRS determines the taxpayer can 
afford to pay on a monthly basis toward 
the unpaid liability. The present value 
of that stream of income is calculated 
by multiplying the monthly figure by 
48. (Note that with short-term and 
deferred periodic payment offers (dis- 
cussed below) the monthly ability to 
pay amount is multiplied by 60 instead 
of 48.) The product comprises the first 
part of the taxpayer’s “reasonable col- 
lection potential.” 

Realizable equity is determined, 
roughly speaking, by taking the asset’s 
fair market value and reducing it by 
20 percent (to arrive at the quick sale 
value). This figure is then reduced (but 
not below zero) by the amount of se- 
cured debt. Once the positive equity is 
so calculated for all the taxpayer’s as- 
sets, they are added together to deter- 
mine the second part of the taxpayer’s 
“reasonable collection potential.” 

The two components determined 
above (present value of monthly ability 
to pay and net realizable equity) are 
added together to arrive at the mini- 
mum amount a taxpayer must offer 
for the OIC to be eligible to process. 
A completed Form 656 with attach- 
ments including Form 433-A (financial 
statement for an individual) and, when 
appropriate, Form 433-B (financial 
statement for a business) are to be 
filed along with a $150 nonrefundable 
application fee. This starts a suspen- 
sion of the running of the statute of 
limitations on collections until such 
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time as the OIC is either accepted or 
rejected (and if the OIC is rejected but 
the taxpayer appeals that determina- 
tion, the suspension continues). 

OICs can be submitted with one of 
three different payment options. With 
the “lump sum” offer, the taxpayer 
agrees to pay the entire balance of- 
fered within five installments of ac- 
ceptance. The “short-term periodic 
payment” offer is one in which the 
balance will be paid within two 
years. Finally, the “deferred periodic 
payment” offer must be paid within 
the time remaining on the statute of 
limitations on collections. With lump 
sum offers, the offer must include a 
nonrefundable check for at least 20 
percent of the amount offered; the 
other two offers must include the 
first payment with the offer and the 
installment payments offered must 
continue throughout the time the offer 
is under consideration. 

Several months after the OIC is 
submitted and it has been accepted 
for processing, the file will be sent 
to a local revenue officer to be thor- 


oughly investigated. If rejected, the 
taxpayer still owes the entire debt 
and the statute of limitations on 
collections has been extended. Only 
worse, the taxpayer has now provided 
the IRS with everything about his or 
her financial situation, which is sim- 
ply a roadmap for the IRS to now take 
(better) enforced collection action. 

If the offer is accepted, the taxpayer 
must satisfy the terms offered and the 
taxpayer is on “probation.” The tax- 
payer must remain compliant with his 
or her tax obligations for the longer of 
five years or for however long it takes 
to finish making payments due under 
the accepted offer. This means the 
taxpayer must file all tax returns on a 
timely basis and pay all tax liabilities 
in full. Failure to live up to this chal- 
lenge means the accepted OIC is then 
terminated, the IRS keeps all monies 
previously paid under the OIC, and the 
taxpayer owes the rest of the original 
tax amount as well as the new tax 
amount. 

Even if a taxpayer successfully 
submits an OIC, makes all required 
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payments, and completes the entire 
“probation” perioa. all is not neces- 
sarily well with that taxpayer. For 
example, in nearly all cases for which 
a taxpayer has an insurmountable tax 
debt for which the OIC is desired, the 
taxpayer also owes 1) state income 
taxes, 2) credit card debt, 3) civil judg- 
ments, and 4) other financial obliga- 
tions. The OIC will do nothing for the 
taxpayer/debtor having these issues. 

How can an OIC be a good solution 
for this person? It can’t be a complete 
solution as post-acceptance the tax- 
payer still has his or her other debts 
with which to contend. But wouldn’t 
it be great if there was another option 
that could eliminate the federal tax 
debts as well as the other financial 
problems the taxpayer is facing? Well, 
there is — bankruptcy! Yes, filing for 
protection under the federal bank- 
ruptcy laws may absolve the taxpayer 
not only of his or her federal income 
tax debts, but also of any state tax in- 
come debts, credit card debts, business 
debts, and other financial problems as 
well. 
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Bankruptcy 

When discussing whether a taxpayer 
can discharge (eliminate) tax debts by 
filing for protection under the federal 
bankruptcy laws, one must remember 
that, generally speaking, a debtor 
loses almost all his or her assets when 
filing Ch. 7 bankruptcy. What we are 
really exploring then is whether the 
tax debt in excess of the equity in the 
debtor’s assets is large enough for the 
bankruptcy to be a benefit. We are not 
saying that bankruptcy can eliminate 
the tax debts while the taxpayer/debtor 
keeps his or her assets. But in order 
to understand how bankruptcy can 
discharge tax debts, certain terms and 
concepts must be understood. 

© The Impact of Federal Tax Liens 

A lien for unpaid taxes arises as 
soon as the tax debt exists. This is 
important when assets of the taxpayer 
are transferred in a manner other than 
to a bona fide purchaser for value. The 
lien follows assets that are given away 
or sold for less than full and adequate 
consideration and the IRS can pursue 
those assets after the transfer. This 
explanation can be given to a client 
who wonders why he or she cannot give 
away his or her assets or sell them “for 
a dollar” before the IRS starts trying 
to collect for unpaid tax debts. 

Once a notice of federal tax lien 
(FTL) is filed in the public records, the 
world is put on notice and the tax debt 
is “secured.” Thereafter, with a bona 
fide purchaser for value, the issue is 
when and where it has been filed, and 
what impact the filing has. 

The FTL attaches to all the taxpay- 
er’s personal property “everywhere” 
that property is located, but only to 
the taxpayer's real property located in 
the county where the FTL is filed. As a 
planning technique, if the tax debts are 
dischargeable (discussed below) and 
the FTL is not filed in the county where 
the homestead is located, then the tax 
debt is not a lien on the homestead 
and the taxpayer will emerge post- 
discharge without tax debts but retain 
his or her homestead; otherwise he or 
she would emerge without personal 
liability for the tax debts, but the lien 
would attach to the home. 

It is important to know the U.S. Su- 
preme Court held in United States v. 
Craft, 535 U.S. 274 (2002), that “home- 
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stead” is a creature of the Florida 
Constitution and law, and is not rec- 
ognized by federal law. Therefore, you 
must make it clear to clients that their 
homes are not protected just because 
they may qualify as “homestead” under 
bankruptcy and other law. 

Although a homestead is not protect- 
ed as a result of Florida’s homestead 
law, half of it can be protected based 
on how title to the property is held and 
whether the tax debt is a joint debt or 
the debt of just one of the owners. The 
tax debt may be the debt of one and 
not both owners where, for example, 
the debt is a civil penalty assessed 
under I.R.C. §6672 (when responsible 
for unpaid payroll taxes), or where 
married persons filed separate rather 
than joint income tax returns. Prior to 
the Craft decision, a tax lien of just the 
husband did not attach to any part of 
a husband and wife’s property owned 
by them as tenants by entireties. Now 
thanks to the Craft decision, a lien for 
such a debt attaches to half the prop- 
erty owned by the husband and wife 
as tenants by the entirety.' 

© Trust Fund Liability 

Trust fund taxes are those taxes that 
are withheld from a payee by a person 
or entity and are to be held “in trust” 
to- be paid over to the government. 
Examples include income taxes and 
Social Security (FICA) taxes withheld 
from the paychecks of employees, and 
sales taxes collected by vendors from 
their customers. Trust fund taxes do 
not include the employer’s matching 
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Social Security (FICA) taxes, em- 
ployment, or sales taxes not actually 
collected but due as the result of an 
audit, or related penalties and interest 
(those that are not trust fund taxes are, 
not surprisingly, called nontrust fund 
taxes). 

The employer can be a sole propri- 
etor, a general or limited partnership, 
or a corporation or limited liability 
company. When the owners do not en- 
joy limited liability, the IRS can pursue 
them for the entire unpaid payroll tax 
liability — trust fund and nontrust 
fund alike. But when the employer is 
a defunct corporation or other entity 
which affords its owners limited li- 
ability from the unpaid debts of the 
corporation, I.R.C. §6672 is needed to 
pierce the corporate veil and does so by 
imposing a civil penalty against those 
shareholders, officers, directors, and 
other persons who are determined to 
have been “responsible” for collecting, 
accounting for, and paying over the 
trust fund taxes and who have “will- 
fully” failed to do so. The penalty is 
called the trust fund recovery penalty. 
As explained later, neither the TFRP 
nor personal liability for collected 
sales taxes is dischargeable in a bank- 
ruptcy. 

© Ch. 7 or Liquidation Bankruptcy 

A Ch. 7 bankruptcy is the type most 
frequently thought of by the public. 
Generally speaking, in this liquida- 
tion-type bankruptcy, the debtor iuses 
all his or her assets and is forgiven all 
his or her debts and is, thus, rewarded 
with a “fresh start.” 

¢ Ch. 13 or Reorganization Bank- 
ruptcy 

Ch. 13 bankruptcies are becoming a 
more frequently used option for debt- 
ors and are almost the opposite of Ch. 
7 bankruptcies. For example, with this 
type of bankruptcy the debtor keeps all 
his or her assets and repays most debts 
by adopting a plan of reorganization. 
The debtor proposes a plan whereby 
he or she devotes “disposable income” 
(take home pay less necessary living 
expenses) to the repayment of his or 
her debts based on the priority each 
debt is assigned. The plan payments 
are paid for a certain period of time, 
usually five years. Certain debts (such 
as the trust fund recovery penalty and 
“newer” income taxes) are classified as 
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“priority” and must be paid in full over 
the life of the plan. After those priority 
debts are provided for, the other (non- 
priority) debts (such as older income 
taxes, credit card debts, and other 
general unsecured debts) share what 
is left over on a pro rata basis. From 
a creditor standpoint, therefore, it is 
better to be classified as priority debt 
rather than nonpriority debt. From a 
debtor’s standpoint the non-priority 
creditors may receive as little as one 
percent (even zero) of their claims 
— an inexpensive way for debtors to 
eliminate their debts and yet keep 
their assets (some would call it a pen- 
nies-on-the-dollar bankruptcy). 

¢ Consequences of Dischargeable 
Versus Nondischargeable Tax Debts 

Tax debts are classified as either 
dischargeable or nondischargeable on 
the date the petition is filed (how the 
classification is made is explained be- 
low). The classification of a tax debt on 
that date is important, because if the 
tax debt is dischargeable then it will 
be eliminated in a Ch. 7 bankruptcy 
or fall in the “pennies-on-the-dollar” 
repayment category if Ch. 13 is elected. 
Those tax debts that are not discharge- 
able cannot be eliminated in a Ch. 7 
bankruptcy and survive to torment 
the debtor once the proceedings are 
concluded. In the case of a Ch. 13 bank- 
ruptcy, nondischargeable tax debts 
must be paid in full during the course 
of the Ch. 13 repayment plan. Thus, 
it is important to a debtor that the 
tax debts have dischargeable status. 
Note from the explanation below that 
some tax debts may be classified as 
nondischargeable only because some 
period of time has not yet elapsed. In 
that case, it may be prudent to allow 
the requisite time period to elapse be- 
fore filing bankruptcy to allow the tax 
debt in question to change from non- 
dischargeable to dischargeable — and 
this author believes it may constitute 
malpractice not to offer the client the 
option of waiting. 

© Nondischargeable Tax Debts 

A tax debt is not dischargeable on 
the petition filing date if: 

1)In the case of nonincome taxes: 

a)It is a liability for collected and 
unpaid sales taxes; or 
b)It is a trust fund recovery pen- 

alty; or 


c) It is a trust fund tax or related 
penalty or interest (such as owed by a 
sole proprietorship); 

2) In the case of income taxes: 

a)It relates to a return that has 
not been filed or was filed within the 
last two years; or 

b)It relates to a return that was 
due (including extensions) within the 
last three years; or 

c) It relates to a return for which 
there was fraud involved; or 

d)Itis a liability that was assessed 
within the last 240 days. 

e Dischargeable Tax Debts 

It is easier to state what is dis- 
chargeable than it is to state what 
is not dischargeable. A tax debt is 
dischargeable if all of the following 
tests are satisfied on the bankruptcy 
petition filing date: 

1)A return? was filed® for the year in 
question; 

2)The return was filed more than 
two years ago;* 

3) The return was “due” (including ex- 
tensions) more than three years ago;° 

4)The tax was assessed more than 
240 days ago;° and 

5)There was no civil or criminal 
fraud nor did the taxpayer willfully 
evade or defeat the payment of the tax 
debt. 

Practice Pointers 

Determining whether a filing consti- 
tutes a “return” for bankruptcy purpos- 
es, when or whether it was “filed,” when 
the return was “due,” and whether 
there was a subsequent assessment 
to take into consideration, are all is- 
sues best not left up to the client to 
decide. The prudent practitioner would 
secure an IRS power of attorney (Form 
2848) and request official transcripts 
from the Internal Revenue Service. 
Only after thoroughly analyzing these 
transcripts should the practitioner 
render a considered opinion on when 
(or whether) to file bankruptcy and 
which chapter of the bankruptcy code 
should be utilized. 


Benefits of a Tax Bankruptcy 
Over an Offer in Compromise 

A tax bankruptcy is just a regular 
bankruptcy, the timing of which is 
geared toward relieving the debtor of 
his or her tax obligations as well as 
other debts. If the debtor owes federal 
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income taxes and/or state income taxes 
in addition to the “usual” mix of debts 
(credit cards, judgments, loans, etc.), the 
wise bankruptcy practitioner should fo- 
cus first on the severity of the tax debts 
to determine if the tax debts are large 
enough that failure to discharge them 
would render the taxpayer/debtor no 
better off after the bankruptcy than he 
or she was before. There generally is no 
concern about when to file bankruptcy 
for purposes of discharging the “usual” 
type of debt. Conversely, the timing of 
the bankruptcy is critical to discharge 
tax debts. Failure to take timing into 
consideration probably constitutes 
malpractice. After all, how is the debtor 
better off, how does the debtor get his 
or her “fresh start,” if post-discharge the 
debtor no longer owes the usual debts, 
but still owes taxes to the Internal 
Revenue Service, arguably the toughest 
debt collector in the world? The answer 
is he or she is not better off. 

In such a situation, the debtor is 
only better off if the attorney advises 
kim or her to wait on the filing of a 
petition in bankruptcy until sufficient 
time has elapsed to render otherwise 
non-dischargeable tax debts discharge- 
able. Of course, the debtor may wonder 
what to do about the IRS and the other 
creditors in the meantime. The answer 
is he or she is just going to have to 
face the IRS and work out as small 
a monthly payment as possible until 
the right time to file, and to simply 
ignore the other creditors via changing 
telephone numbers or other evasive 
actions. Although not pleasant, it is a 
small price to pay to also obtain relief 
from the IRS. 


Final Analysis 

Remembering that the amount to be 
offered in an OIC is based on equity in 
assets and the present value of one’s 
monthly ability to make payments, it 
stands to reason that one cannot save 
up money to file an OIC. Why? Because 
the amount saved then becomes an 
asset and is added to the amount 
required to be offered. It becomes a 
vicious circle. Therefore, OIC’s are best 
suited for those of very low income and 
little or no assets who have family or 
friends (or maybe an employer) will- 
ing to advance the money necessary 
to make an offer. On the other hand, 


one’s income is not usually a factor 
in determining whether a tax debt is 
dischargeable in a bankruptcy. 

Contrary to popular belief, OICs are 
rarely accepted, although the public 
is lead to believe the opposite by the 
advertising of unscrupulous OIC mills. 
For example, in fiscal year 2006, IRS 
statistics show that 59,000 OICs were 
“filed.”’ Of the 59,000 filed OIC’s, only 
15,000 were actually “accepted” by the 
IRS and these generated $283,746,000 
in collected revenue; leading one to 
conclude that the average accepted 
OIC was for just under $19,000. 

In the final analysis, filing for bank- 
ruptcy protection is usually a better 
course of action for clients with large 


tax debts than is the filing of an OIC 


because: 

1) OICs factor in the debtor’s income 
while bankruptcies generally do not. 

2)OICs factor in future income po- 
tential while bankruptcies do not. 

3)OICs factor in asset equity in- 
cluding equity to which the IRS has 
no legal claim, such as equity of the 
taxpayer/debtor’s spouse, while bank- 
ruptcies do not. 

4)OICs do not resolve state income 
tax debts while bankruptcies do. 

5) OICs do not help with the “usual” 
nontax debts while bankruptcies do. 

In conclusion, given all the ad- 
vantages that a properly filed tax 
bankruptcy can have over an accepted 
OIC, why would you ever recommend 
your client file an OIC rather than a 
bankruptcy?QO) 


1 In the author’s opinion, a claim for 
malpractice could be made against a tax 
preparer who has married clients file 
joint income tax returns when the facts 
show that one of the spouses would have 
had little or no tax debt had they filed 
separately rather than jointly (except in 
those cases where the tax is to be paid in 
full). By filing jointly, all of the income and 
assets of that spouse who would otherwise 
not have a tax debt are exposed needlessly 
to the IRS. A better course of action is to 
file separate returns because, even after 
Craft, one-half of the homestead would be 
protected from IRS. 

? What is a “return”? It includes not only 
the Form 1040, but also any other !egal 
IRS document that the taxpayer signed 
signifying his or her agreement with the 
liability after participating in a meaningful 
way with the determination of the liability. 
A “return” does not include a substitute for 
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a return (a/k/a “SFR”) prepared by the IRS 
under 26 USC §6020(b) which allows the 
IRS to assess a liability based on informa- 
tion known to it (via Forms W-2 and 1099). 
With this liability, IRS can commence 
collection actions, but these are treated as 
tax debts arising from an unfiled return 
for dischargeability purposes under bank- 
ruptcy law. But see 11 USC §523(a)(1)(B)(ii) 
added by BAPCPA which seems to state 
that the “return” requirement is also met by 
the filing of an “equivalent report or notice.” 
A case addressing this issue is currently 
before the U.S. Bankruptcy Court, Middle 
District of Florida, Orlando Division. 

’ “Filing” a return means that delivery was 
accomplished. Filing is not accomplished by 
placing the return in the mail. That is why 
hand delivery or certified mail with return 
receipt requested is preferable. It can save 
the day when IRS loses a return. 

* Recent legislation and case law says 
that the various time periods stated 
above are “tolled” for any time the IRS 
was precluded from taking collection ac- 
tion against the taxpayer, such as due to 
having filed a previous bankruptcy or by 
exercising certain appeals rights under the 
Internal Revenue Code. Add to this tolling 
period an additional 90 days. 

ig. 

® The “240-day rule” asks whether the 
assessment was made within the 240 days 
prior to the petition date, but you must 
also add to the 240 days both 1) the entire 
time an offer in compromise was pending 
or in effect if the offer was filed within the 
240 days, plus 30 days, and 2) if a prior 
bankruptcy case was in effect during the 
240 days, then add in the entire time a stay 
was in effect against the IRS during that 
240 day period, plus 90 days. 

Part two in the preceding sentence was 
added by BAPCPA. Prior to that see In re 
Collins that states all of the time periods 
are extended by the amount of time the 
IRS was held at bay by the filing of a prior 
bankruptcy. Further, that case added 180 
days (roughly six months), not 90 days. 

7 One can only assume that such a figure 
is misleadingly low as it cannot include the 
number of OICs submitted by taxpayers that 
were not determined to be processible. 


Larry Heinkel is a tax and bank- 
ruptcy attorney with R. Lawrence Heinkel, 
PL., based in St. Petersburg, but represent- 
ing businesses and individuals with state 
and federal tax problems throughout the 
state of Florida. Mr. Heinkel received de- 
grees in accounting, law, and an LL.M., all 
with honors, and all from the University of 
Florida. 

This column is submitted on behalf of 
the Tax Section, Edward E. Sawyer, chair, 
and Michael D. Miller and Benjamin A. 
Jablow, editors. 
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A Most Disorderly Court 

By Martin A. Dyckman 

Reviewed by Matthew Aguero, Journal 
and News law clerk 

In what reads more like a novel 
than a history book, A Most Disor- 
derly Court recounts a dark period 
in Florida politics and traces the 
reform efforts that ultimately led 
to a constitutional amendment 
providing for the appointment of 
all Florida’s appellate judges. 

Unlike today, when justices on 
the Florida Supreme Court are 
appointed through a system de- 
signed to exalt the qualifications 
of candidates, justices in the 1970s 
were elected by popular vote. That 
system, which required potential 
justices to be politically savvy and 
well connected, led to numerous 
scandals. 

As the journalist who wrote 
most of the stories that exposed 
these events, Martin Dyckman 
played a key role in revealing the 
corruption, favoritism, and crony- 
ism then occuring in the Florida 
Supreme Court. 

Each chapter in A Most Disor- 
derly Court reveals another layer 
in the seemingly endless string 
of scandals that had weaved itself 
throughout Florida’s highest court. 
One justice retired after he was 
filmed on a high-roller junket to 
Las Vegas while others allowed 
themselves to be lobbied by a law- 
yer representing the public utility 
industry in a case worth millions of 
dollars. Another justice attempted 
to fix lower court cases in favor of 
his campaign supporters. 

Martin A. Dyckman’s investiga- 
tive reporting for the St. Peters- 


burg Times has earned several 


important honors, including the 
American Bar Association Silver 
Gavel and the Distinguished Ser- 
vice Award of the Florida Society 
of Newspaper Editors. In 1984, The 
Florida Bar Foundation recognized 
his writing on judicial reform with 


its Medal of Honor Award. He is 
also the author of Floridian of His 
Century: The Courage of Governor 
LeRoy Collins. 

A Most Disorderly Court is 
published by University Press 
of Florida and is available for 
$29.95. 


From Law School to Law 
Practice 

By Suzanne B. O’Neill, Catherine 
G. Sparkman & Ronald L. Jones 

From Law School to Law Prac- 
tice, Third Edition, is designed to 
help new associates and in-house 
lawyers bridge the gap between 
law school and law practice. The 
book features an up-to-date dis- 
cussion of strategies for associate 
development and law firm market- 
ing. 

From Law School to Law Prac- 
tice, Third Edition, is available 
at www.ali-aba.org/BK44 in hard 
copy for $69 or digital edition for 
$59. 


How to Build and Manage an 
Estates Practice 
By Daniel B. Evans 

The American Bar Association 
Section of Law Practice Manage- 
ment has released the second edi- 
tion of How to Build and Manage 
an Estates Practice tailored to the 
unique needs of estates and trusts 
lawyers. 

Topics include strategies to 
focus and grow your practice; the 
best ways to communicate with 
your clients; how technology and 
ethics have changed the practice 
area; analysis of the Department 
of the Treasury Circular 230 is- 
sued in 2005 and updates to the 
ABA’s Model Rules of Professional 
Conduct; ethics issues, including 
the challenges of marital and 
intergenerational representation; 
fee agreements, including ideas 
on alternative billing in estate 
planning, administration and 


litigation; optimum strategies and 
practical ideas for billing; and tips 
on hiring personnel. 

Sample forms, checklists, and 
questionnaires, such as an estate 
planning questionnaire, estate ad- 
ministration schedule, and will ex- 
ecution instructions, are included 
on an accompanying CD. 

How to Build and Manage an 
Estates Practice, Second Edition 
may be purchased online at www. 
ababooks.org for the regular price 
of $69.95 or at the discount price 
of $44.95 for ABA members of the 
Section of Law Practice Manage- 
ment and the Section of Real 
Property, Probate and Trust Law. 


if It Takes All Summer— 
Martin Luther King, the KKK, 
and States’ Rights in St. 
Augustine, 1964 

By Dan R. Warren 

If It Takes All Summer recounts 
the struggle against segregation 
in St. Augustine, Florida, during 
the 1960s. In the summer of 1964, 
the nation’s oldest city became the 
center of the civil rights movement as 
Martin Luther King Jr., encouraged 
by President Johnson’s support, chose 
this tourism-driven community as 
an ideal location to demonstrate the 
injustice of discrimination and the 
complicity of southern leaders in its 
enforcement. 

The intransigence of local au- 
thorities led Florida’s governor 
to send Daytona Beach attorney 
Dan Warren to St. Augustine 
as state attorney with power to 
impanel grand juries and act as 
a representative of the state in 
hope of bringing about:a peaceful 
conclusion. This is an inside view 
of a sympathetic middleman put in 
the difficult position of attempting 
to bring reason and dialog into a 
volatile situation. : 

If It Takes All Summer is pub- 
lished by The University of Ala- 
bama Press and sells for $29.95. 
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GOVERNMENT LAWYER 


by Kent J. Perez 


The New Constitutional Cabinet — “Florida’s Four” 


his is a follow-up article 

to a review of the Florida 

Cabinet system previously 

published in The Florida 
Bar Journal, November 2000.' The 
2000 article gave the reader a quick 
understanding of the cabinet system 
in Florida and acknowledged the 
significant changes that were likely 
to occur when the cabinet was recon- 
figured by the Florida voters, which 
was effective January 2, 2003. The 
new and still historically unique 
and significant Florida Cabinet sys- 
tem is almost five years old.” Today, 
the governor and cabinet consist 
of a stronger Florida governor and 
three constitutionally recognized, 
independently elected public officials 
who serve as cabinet members: the 
attorney general, the chief financial 
officer (CFO), and the commis- 
sioner of agriculture.* This article 
looks at the cabinet fundamentals 
that haven’t changed and point out 
those that have. While the duties 
and dynamics of the governor and 
cabinet may be different, the overall 
function, operation, and procedure of 
a truly unique example of plural ex- 
ecutive branch government remain 
essentially the same. 


Cabinet Beginnings 

The cabinet system in Florida 
government began as an outgrowth 
of ministerial duties and powers of 
public officials who sat on ex officio 
boards. Additionally, the governor 
of Florida started out as a stronger 
player in 1885 only to become a 
member of a true plural executive.* 
Florida’s system of governance was 
often recognized as acknowledging 


a governor as the supreme execu- 
tive power, while providing a recon- 
struction era check on the governor 
by creating a cabinet.’ An excellent 
explanation of the origins and de- 
velopment of the cabinet system can 
be found in a March 1969 article by 
current Florida Attorney General 
Bill McCollum in The Florida Bar 
Journal Special Legislative Issue, 
“The Florida Cabinet System — A 
Critical Analysis.” The cabinet as it 
existed for years was given formal 
recognition in the 1968 Florida 
Constitution.® Beginning in January 
2003, the long standing seven-mem- 
ber body, collegial for the most part, 
became a group of four. The Florida 
Cabinet today is still considered 
unique among the 50 states. 


Change Happens 

Sweeping cabinet changes were 
made to the Florida Constitution 
effective in 2003 in response to 
recommendations made by the 1998 
Constitutional Revision Commission. 
Before those changes, the governor 
was essentially an equal to the 
other six elected officials. The seven- 
member governor and cabinet acted 
primarily by a “majority” or “simple 
majority” vote. There were several 
statutory governor and cabinet du- 
ties that specified the vote required 
for action as one of “[glovernor plus 
three,” requiring the governor to be 
inthe affirmative on an issue.’ There 
were also some statutory duties that 
specified action by a super majority 
vote of five of the seven members.*® 
The new Florida Constitution that 
became effective January 20038, 
however, downsized the cabinet from 
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six to three members and made the 
governor more powerful. In addition 
to the governor acting as the chair of 
the many boards and commissions 
by which the governor and cabinet 
function, a simple majority vote of 
the governor and cabinet became a 
trump card for the governor. Yet as 
the governor became more powerful 
with a smaller complement, so did 
each of the cabinet members. In fact, 
some existing statutory language 
was never changed following the new 
constitutional revisions resulting 
in some appointment powers being 
spread equally among the four public 
officials. 

Art. IV, §4 of the new Florida Con- 
stitution provides that in the event of 
a tie vote by the governor and cabi- 
net, the side on which the governor 
voted shall be deemed to prevail.® 
Simply put, this was the Constitu- 
tion Revision Commission’s solution 
to doing business as a body of four. 
F‘S. §14.2001 was passed early in the 
2003 legislative session to redefine 
the terms “majority” and “simple ma- 
jority” vote, as those terms applied to 
action by the governor and cabinet. 
Action taken pursuant to that side 
of a tie vote on which the governor 
voted, now by statutory decree, sat- 
isfies the requirement that action 
be taken by a “majority” or “simple 
majority” vote.'° Notwithstanding 
the history behind the recommen- 
dations of the 1998 Constitution 
Revision Commission, the logic and 
practicality of an odd member voting 
body became obvious." It seemed 
almost inconsequential that the 
governor became more powerful as 
a way to solve the voting mechanics 
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of a four-member body. The two- 
member cabinet model originally 
discussed by the 1998 Constitution 
Revision Commission may have actu- 
ally empowered the governor more, 
especially if new statutory language 
such as “[glovernor in the affirma- 
tive” would have been used for all the 
extraordinary voting requirements 
that existed for the seven-member 
governor and cabinet. 

Despite the early adoption of the 
changes to the constitution, the nu- 
merous references to the governor 
and cabinet throughout the Florida 
Statutes were not rewritten or ad- 
dressed until the 2003 legislative 
session. This failure caused the new 
streamlined governor and cabinet to 
refrain from taking certain executive 
action until the legislature could 
catch up with the necessary statu- 
tory changes. This was the case when 
the governor and cabinet were sit- 
ting as the Board of Trustees of the 
Internal Improvement Trust Fund. 
Existing statutory language required 
an extraordinary vote of five of the 
seven board members when action 
was taken to sell, lease, or otherwise 
dispose of state-owned land.'* The 
disposition of state-owned land is 
often a large part of what the gov- 
ernor and cabinet do at their meet- 
ings, and with only four members 
now on the board, business was at 
a stand still in January 2003, until 
the new extraordinary vote language 
was passed during the 2003 regular 
legislative session. Governor Bush 
signed the cabinet reform legislation 
as one of the first bills to become law 
in 2003."* 

Not all of the previously exist- 
ing statutory language that was 
tailored specifically to a seven- 
member governor and cabinet was 
changed by the 2003 legislation. 
Language relating to the number of 
votes needed for some key appoint- 


ments by the governor and cabinet — 


remained the same, resulting in a 
majority vote requirement under the 
old cabinet structure now becoming 
a unanimous vote under the new 
cabinet. Suddenly the new and more 
powerful governor actual], loses his 
power in some key decisions and is 
discussed below. 


The Process 

A substantial portion of the cabi- 
net process has procedurally stayed 
the same. The meetings under the 
new cabinet occur approximately ev- 
ery two weeks with 20 to 21 meetings 
per year. The governor and cabinet 
still meet every other Tuesday while 
the cabinet aides meet on alternate 
Wednesdays.'* The governor and 
cabinet vote on the cabinet’s meet- 
ing schedule typically in December 
for the upcoming year. Meetings 
are noticed not only on the official 
cabinet Web site but also formally 
through the Florida Administrative 
Weekly published by the Department 
of State. The governor and cabinet 
however, retain the authority to no- 
tice a special meeting to take specific 
action on an item at any time. On 
rare occasions, emergency meetings 
of the governor and cabinet have 
also been held with minimal but still 
arguably adequate notice.'® While 
many people use the word cabinet 
to refer to the governor and cabinet, 
even those of us in and around the 
process, the governor of Florida is 
not a member of the cabinet.'® 

A meeting of the governor and 
cabinet consists of the governor and 
cabinet sitting in various capacities 
as the boards, commissions, agency 
heads, or entities. Information and 
items come on agendas submitted 
by these various entities and are 
received for consideration at the 
governor’s cabinet office and by the 
cabinet members’ offices no later 
than close of business Monday, a 
week before the following Tuesday 
cabinet meeting, which begins the 
cycle and satisfies the statutory no- 
tice required under FS. Ch. 120 for 
a Tuesday cabinet meeting to be held 
on the following week.'’ The submit- 
ted agendas are then posted on the 
cabinet Web site so they are available 
to the public. The governor’s cabinet 
staff coordinates the schedule and 
notice of all cabinet meetings and 
maintains the official Web site for the 
governor and cabinet.'* Practitioners 
before the governor and cabinet and 
the public should watch the Web site 
for changes leading up to a noticed 
and scheduled meeting. 

The governor, as. chair of the col- 


legial body, can also allow additional 
agendas or items to be added to a 
meeting anytime after the initial no-. 
tice and posting of agendas should he 
or she determine that the addition is 
for “good cause.”'* Traditionally, that 
determination responds to a written 
request from the entity in need of 
adding an action item to its agenda. 
The rationale for accepting a good 
cause item to add to an agenda is set 
forth in writing by the governor and 
posted on the Web site. The addition 
of a good cause item is still subject 
to adequate notice, which arguably 
should be made with no less than the 
time sufficient to allow any inter- 
ested member of the public anywhere 
in the state to travel to Tallahassee 
to attend the meeting.”? The same 
should be said for cabinet meetings 
held on an emergency basis. 


Which Four 

Art. IV, §3 of the Florida Constitu- 
tion states the lieutenant governor 
shall become governor upon a va- 
cancy in the office of the governor. 
A Florida statute further delineates 
the succession of governance in the 
state. With the cabinet now consist- 
ing of three elected officials, not until 
2006 was the succession statute 
amended. Prior to that amendment, 
should anything have happened 
to the governor and the lieutenant 
governor, the State of Florida would 
have been governed by an appointed 
secretary of state.”! 

The succession statute has also 
historically set the protocol for seat- 
ing in the cabinet meeting room and 
for who will chair a cabinet meeting 
in the governor’s absence.”” The 
governor and cabinet meetings are 
chaired by the governor, followed 
by the attorney general, then the 
chief financial officer, and the com- 
missioner of agriculture. This pro- 
tocol distinction under the smaller 
streamlined cabinet now seems to 
be historic trivia since this body 
will always conduct business with a 
quorum of three members. 

To play this out further, it seems 
possible for the cabinet to meet 
without the governor in a capacity 
and on an item that by statute did 
not call for an extraordinary vote 


THE FLORIDA BAR JOURNAL/APRIL 2008 63 


« 


nor specifically require a vote of the 
governor in the affirmative. However, 
the new Florida Constitution now 
adds by specific reference cabinet 
entities that existed previously only 
by statute, and specifies the governor 
as “chair” of these entities.” It is not 
clear if this specific constitutional ref- 
erence could be used to argue against 
action by these referenced entities in 
the governor’s absence. It does seem 
clear that the new constitutional tie 
vote language and the new statutory 
statement of “majority” and “simple 
majority” under F.S. §14.2001 exists 
to resolve the voting action dilemma 
on agenda items which don’t call for 
a specified vote, and not to determine 
what constitutes a quorum. 


Old Work, New Work 

The November 2000 Bar Jour- 
nal article on the Florida Cabinet 
system will still serve the reader 
well for a quick summary of most 
specific entities which make up or 
come before the governor and cabi- 
net. The governor and cabinet still 
act as the Division of Bond Finance, 
the Florida Hurricane Catastrophe 
Fund Finance Corporation,”* the 
Administration Commission, the 
Florida Land and Water Adjudica- 
tory Commission, the State Board 
of Executive Clemency, the Depart- 
ments of Veterans Affairs, Highway 
Safety & Motor Vehicles, Revenue, 
and Law Enforcement, the Trustees 
of the Internal Improvement Trust 
Fund, the Power Plant Siting Board, 
and the Transmission Line Siting 
Board. Absent the commissioner of 
agriculture, the governor, the chief 
financial officer, and the attorney 
general make up the State Board of 
Administration. 

Perhaps of some interest is the fact 
that the State Board of Administra- 
tion, previously comprised of the 
governor, the comptroller, and the 
insurance commissioner, was the 
only cabinet entity referenced in the 
old state constitution, notwithstand- 
ing the reference to the governor 
and two cabinet members necessary 
for a grant of clemency in art. IV, §8 
of the Florida Constitution.”> The 
State Board of Administration is now 
referenced in the new constitution 


as the governor, the chief financial 
officer, and the attorney general. 
Newly referenced in the constitution 
as a cabinet entity are the Depart- 
ment of Law Enforcement and the 
Board of Trustees of the Internal 
Improvement Trust Fund. Under 
the new Florida Constitution, the 
secretary of state is an appointee of 
the governor, the commissioner of 
education is no longer an indepen- 
dently elected cabinet official, and 
the governor and cabinet no longer 
sit as the State Board of Education. 
The cabinet offices of comptroller and 
insurance commissioner were com- 
bined into the new constitutionally 
elected office of chief financial officer, 
who is the head of the Department 
of Financial Services. 

As part of the creation of the new 
CFO office, a new cabinet agency 
was created within the Depart- 
ment of Financial Services called 
the Financial Services Commission. 
The Financial Services Commission 
consists of the governor and cabinet 
sitting as the agency head of the Of- 
fice of Insurance Regulation and the 
Office of Financial Regulation, the 
structural units of the commission. 
The Financial Services Commission 
acts as agency head for the specific 
purpose of rulemaking only. The law 
specifies that action by the Financial 
Services Commission shall consist 
of three affirmative votes.*° While 
the governor and cabinet appoint 
a commissioner for each of these 
offices, each commissioner acts in- 
dependently from the governor and 
cabinet and is responsible for all the 
activities of his or her office with 
the exception of rulemaking. FS. 
§20.121(3) specifically states that 
the commission shall not be subject 
to control, supervision, or direction 
by the Department of Financial 
Services in any manner including 
purchasing, transactions involving 
real or personal property, personnel, 
or budgetary matters. 

The new dynamics of the Financial 
Services Commission could be the 
subject of several articles. With the 
Florida insurance crisis, this has 
been an area of significant cabinet 
activity since 2003. The wisdom of 
a statutory model which left some 
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adjunct insurance power and duties 
to the CFO and the remainder to the 
new commissioner of insurance, with 
the governor and cabinet responsible 
for the rules needed to regulate in- 
surers, may reveal itself to be more 
ideal than practical.?’ 

Finally, the Financial Manage- 
ment Information Board (FMIB), 
comprised originally of the governor, 
the insurance commissioner, and the 
comptroller, was updated to consist 
of the new four-member governor 
and cabinet.”* This board had the 
task of centralizing and updating 
various data programs which are key 
to state administration. However, 
in the 2007 legislative session, the 
legislature created a new gover- 
nor and cabinet agency called the 
Agency for Enterprise Information 
Technology (AEIT). It appears that 
the AEIT was intended to take the 
lead in technology functions for the 
state, replacing the State Technol- 
ogy Office within the Department of 
Management Services and shifting 
responsibilities including a strategic 
plan that originally belonged to the 
FMIB.” 

The AEIT was created for the pur- 
pose of developing recommendations, 
policies, and strategies to implement 
enterprise information technology 
services. The governor and cabinet 
serve as the agency head and a three- 
vote majority with the governor on 
the prevailing side is required to 
conduct business. The agency is cre- 
ated within the executive office of the 
governor but not subject to its control 
or supervision.*® While the intent of 
the legislature is well meaning, it 
is aimed at addressing a rapid and 
ever changing marketplace issue. 
Ideally, the governor and cabinet can 
find a successful executive director 
to help the executive branch as a 
whole achieve the economies and 
efficiencies of consolidated informa- 
tion technology while deferring to 
the significant constitutional duties 
of independently elected executive 
branch public officials with different 
technology needs. It does not appear 
from a review of the bill that any of 
the policies or contributions of this 
new agency apply to the legisla- 
ture. 
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Delegations 

Over the years, the governor and 
cabinet have collected and identified 
numerous tasks and duties that they 
delegate to their executive directors 
and staff of the boards, commissions, 
or entities they comprise. These 
delegations of authority have been 
listed or codified by the various en- 
tities and are occasionally revisited 
for review or update if desired.*! 
The new cabinet structure left the 
existing delegations in place. The 
governor and cabinet may, however, 
at any time ask for an issue to be 
placed on an agenda regardless of 
whether they have previously del- 
egated authority for action on that 
issue. Items of important public 
purpose or heightened controversy 
on duties that belong to them as the 
collective executive should always 
find their way to an agenda of the 
governor and cabinet.” 


Appointments 

The appointment process is an 
area of intrigue to those of us work- 
ing in the cabinet arena since it can’t 
help but bring the workings of the 
executive branch into full play. The 
governor and cabinet will, of course, 
make the appointments of those ex- 
ecutive directors who work for them 
as defacto agency heads and also ap- 
pointments to the various entities in 
which the cabinet participates or has 
some oversight. The literal language 
of the appointment process varies 
according to the applicable statute 
and in some cases puts the governor 
in the appointment driver seat with 
the cabinet doing nothing more than 
confirming his or her recommenda- 
tion.** Some appointments specify no 
vote requirement other than that of 
the governor and cabinet, in which 
case the new constitution tie breaker 
is applicable. 

Other areas of appointment for the 
governor and cabinet are those of 


key individuals like the chief judge © 


of the Division of Administrative 
Hearings, the appointment of the 
Parole Qualification Committee, 
and ultimately the appointment of 
the parole commissioners; the ap- 
pointment of a representative to 
the Miami-Dade County Downtown 


Development Authority;** appoint- 
ments to the Babcock Ranch Corpo- 
ration; appointments to the Board 
of the Workers Compensation Joint 
Underwriters Association; and oth- 
ers. 

As mentioned previously, some of 
the voting requirement language, 
existing under the seven-member 
complement, has not been changed. 
What would have been a majority 
vote under the seven-member gov- 
ernor and cabinet now becomes a 
unanimous vote requirement. Choos- 
ing the commissioner of the Florida 
Department of Law Enforcement, 
for example, still reads as an ap- 
pointment of the governor with the 
approval of three members of the 
cabinet. This is also true for the ap- 
pointment of the executive director of 
the Department of Veterans’ Affairs 
and the secretary of the Department 
of Environmental Protection.* This 
resulted in a leveling of the playing 
field, with power that previously be- 
longed to the governor and a major- 
ity of the cabinet, now being shared 
equally between the governor and all 
three cabinet members. 

By way of final example, when 
choosing the commissioner of insur- 
ance or the commissioner of financial 
regulation, the statute requires three 
affirmative votes with both the gov- 
ernor and the chief financial officer 
on the prevailing side.*® 

The bottom line for the practitio- 
ner is that the language referencing 
the appointment vote, or any action 
by the governor and cabinet in any 
of their various capacities, is incon- 
sistent. To be sure, practitioners will 
need to check the law relative to 
their specific issue before the gover- 
nor and cabinet. 

The power of the vote is no bet- 
ter illustrated than by a recent 
occurrence, when the governor and 
cabinet worked on their selection 
of a new executive director of the 
State Board of Administration. FS. 
§215.441 specifies that this appoint- 
ment must be by a majority of the 
board and the governor must vote on 
the prevailing side. At the January 
15, 2008, meeting of the State Board 
of Administration, both the attorney 
general and the chief financial officer 


voted in favor of initiating a search 
with a salary range of $250,000 to 
$350,000 and the use of an outside . 
firm to conduct the search at an 
approximate cost of $111,000. Both 
the attorney general and the CFO 
voted in favor of this proposal and 
the governor voted against it. The 
salary and search proposal carries 
for now, but under the current law, 
it is clear that the ultimate selection 
of an executive director of the State 
Board of Administration will be de- 
termined by the language that places 
the governor in the power seat.*” 
Conclusion 

For anyone who loves Florida 
government, there are many stories 
that illustrate how Florida’s gov- 
ernor and cabinet system is truly 
a unique form of governance rich 
with history and flavor. It existed 
for decades in the complement of a 
seven-member body but is now in its 
infancy as a four-member body. How 
long the people of Florida will prefer 
this plural executive remains to be 
seen. Former Attorney General Bob 
Butterworth was surely not the first 
to recommend a change to the struc- 
ture of Florida’s executive branch 
government when he attempted 
legislation early in his tenure as 
attorney general to reform Florida 
law enforcement. Butterworth was 
unsuccessful in that reform but later 
initiated the Citizens Commission on 
Cabinet Reform, which was created 
by the governor and cabinet. The 
commission presented a final report 
in 1995 to the governor, cabinet, 
and the Florida Legislature which 
recommended sweeping cabinet 
agency changes.** These propos- 
als were also never adopted by the 
legislature; however, they did help 
the governor and cabinet under the 
old system begin to delegate many 
routine and ministerial executive 
branch decisions to their executive 
directors and staff. Those delegations 
remain in place today with the new 
four-member body. 

Not until the Constitution Revi- 
sion Commission of 1998 did the vot- 
ers chose to streamline the Florida 
Cabinet system.* For those of us in 
the day-to-day workings of the execu- 
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tive branch government, we cannot 
help but sometimes wonder if the 
Florida Cabinet model of government 
best serves the people. The option 
of amending the Florida Constitu- 
tion to eliminate the independently 
elected cabinet officials would make 
Florida stand in concert with all 
other states and fully empower the 
governor of the great State of Florida 
with supreme executive power, as the 
Florida Constitution suggests.“ It 
may simply be more politics to decide 
if one approach is any different than 
the other.Q 
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and the chief financial officer have been 
dealing with their responsibilities as 
trustees of the State Board of Admin- 
istration (SBA) and the troubled Local 
Government Investment Pool or LGIP. 
This is a mechanism that was created 
by statute to allow the State Board of 
Administration to manage short-term 
investments of counties and munici- 
palities as provided by the Investment 
of Local Government Surplus Funds Act, 
Part IV, of Fia. Stat. Ch. 218. After the 
trustees of the SBA approved a plan to 
restructure the pool, protecting it from 
potential losses indirectly connected to 
the collapse of the subprime housing 
market, they began a national search for 
a new executive director / chief invest- 
ment officer of the SBA This is a critical 
appointment for an individual who will 
be responsible for primarily managing 
the state of Florida’s tremendously large 
and successful pension fund. The Florida 
Retirement Pension Fund is the fourth 
largest in the nation at an approximate 
asset value of 190 billion dollars. 

38 Final Report of the Citizens Commis- 
sion on Cabinet Reform, 1995, presented 
to the governor, cabinet, and Florida 
Legislature. 

3° Proposed Revision number 8 by the 
1998 Constitution Revision Commis- 
sion, Restructuring the State Cabinet, 
appeared on the November 1998 ballot. 

40 Fa. Const. art. IV, §1, as revised in 
1968. 


Kent J. Perez is currently the director 
of cabinet affairs for the Office of the At- 
torney General in Tallahassee. He formerly 
served as chief cabinet aide to Governor 
Jeb Bush. Mr. Perez also served as assis- 
tant deputy attorney general to Attorney 
General Richard Doran and chief cabinet 
aide to Attorney General Bob Butterworth. 
Mr. Perez earned a J.D. from Florida State 
University College of Law in 1982, and pre- 
viously practiced litigation in the Office of 
the Attorney General Division of Economic 
Crimes. 

The opinions and views expressed in 
this article do not represent the opinion 
and views of the Office of the Attorney 
General. 

This column is submitted on behalf 
of the Government Lawyer Section, Robert 
Jay Krauss, chair, and Clark Jennings, 
editor. 
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